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ABSTRACT 


Contemporary  Indian  land  claims  in  Alberta  have  posed 
0 

a  number  of  political  problems  for  the  governments  of  Canada 
and  Alberta,  because  these  land  claims  conflict  with  competing 
demands  for  energy  development  and  alternative  land  uses. 
Moreover,  Indian  land  claims  involve  a  shared  sovereignty  in 
Canadian  federalism,  in  that  the  federal  government  has  con¬ 
stitutional  responsibilities  for  Indians  and  Indian  lands, 
while  the  provincial  government  has  constitutional  jurisdic¬ 
tion  over  lands  and  natural  resources.  In  order  to  resolve 
these  conflicts  and  to  accominodate  this  divided  yet  inter¬ 
related  sovereignty,  the  governments  of  Canada  and  Alberra 
have  devised  policy-making  structures  and  Indian  land  claims 
settlement  policies.  It  is  the  contention  of  this  thesis 
that  the  new  federal-Indian  policy-making  s tructure--The 
Indian  Rights  Process — holds  the  potential  for  mutually 
acceptable  land  claims  settlement  policies-  Whether  the 
claims  policy  potential  inherent  in  this  new  joint  policy¬ 
making  structure  is  realized  depends  on  the  key  government 
and  Indian  leaders.  Further,  I  conclude  that  the  Alberta 
government  has  developed  negative  policies  regarding  Indian 
participation  in  policy-making  structures  and  Indian  land 
claims  policies  generally. 
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CHAPTER  1 


INDIAN  LAND  CLAIMS  IN  ALBERTA 

To  us  who  are  Treaty  Indians  there  is  nothing  more 
important  than  our  Treaties,  our  lands  and  the  well¬ 
being  of  our  future  generation.^ 

Introduction 

"Indian  land  claims"  are  now  becoming  more  a  part  of 
the  everyday  conversation  of  Canadians,  due  in  part  to  their 
relation  to  energy  development  projects,  and  in  part  to  their 
forceful  presentation  by  Indian  spokesmen.  However,  v/hile 
land  claims  are  gaining  a  contemporary  significance,  the 
underlying  issues  of  Canadian  social  policy  and  of  the 
origins  of  these  claims  are  little  known. 

In  this  chapter,  I  would  like  to  develop  a  statement 
of  the  problems  to  be  considered  in  the  thesis.  Moreover,  I 
will  begin  the  process  of  categorizing  and  defining  the 
Alberta  Indian  land  claims  and  isolating  a  few  kev  political 
elements  of  the  current  wave  of  land  claims.  Thi.s  will  form 
part  of  an  overall  approach  to  the  thesis  subject  of  "Indian 
Land  Claims  in  Alberta:  Politics  and  Policy-Making  (19GS- 
77)  .  " 

A .  The  Contempor ary  Significance 
of  In dian  Land  Clai.mtS 

In  the  1970s  we  have  witnessed  in  Canada  increasing 
conflict  between  energy  development  projects  and  Indian  land 
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claims.  These  conflicts  have,  in  certain  instances,  been 

resolved  through  negotiated  agreements;  but  in  other  instances 

the  land  claims  remain  outstanding  while  the  bulldozers  have 

gone  ahead.  Mr.  Justice  Thomas  Berger  juxtaposed  this  energy 

development  versus  land  claim,  showdovm  in  terms  of  two 

different  perspectives  or  assumptions  that  are  symbolized  in 

the  title  of  his  report--Northern  Frontier,  Northern  Homeland. 

Fortunately,  Berger  was  able  to  see  a  way  out  of  this  energy- 

land  claim  impasse  through  his  recommendation  of  a  ten  year 

moratorium  on  the  MacKenzie  Valley  pipeline,  in  order  to  have 

3 

an  Indian  land  claims  settlement  implem.ented . 

Elsewhere,  Indians  have  not  had  the  benefit  of  a 

specific  ComiiTiission  of  Inquiry  for  their  particular 

claims,  although  the  government  of  Canada  did  appoint  the 

Indian  Claims  Comiaission  of  Canada  in  1969.  Nevertheless, 

negotiated,  compromise  agreements  have  been  reached  to  settle 

land  claims.  "The  James  Bay  and  Northern  Quebec  Agreement" 

4 

would  be  an  examipie.  Similarly,  as  a  partial  payoff  from 
an  Indian  land  claim,  the  Indian  Association  of  Alberta 
negotiated  specific  economic  development  and  training  rights 
from  Syncrude  Canada  Ltd.  and  the  federal  government. 

The  energy  crisis  of  the  1970s,  as  Donald  Smiley 
points  out,  has  catapulted  us  into  a  new  situation  with  a 
host  of  related  issues: 

In  general  terms,  the  energy  crisis  has  directly  or 
indirectly  joined  a  group  of  crucial  issues  in  public 
policy,  federal -provincial  relations  and  the  most  funda¬ 
mental  aspects  of  national  life:  foreign  ownership;  the 
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rights  of  native  people;  the  protection  and  control  of 
the  natural  environment  and  private  enterprise  in  the 
economy;  interprovincial  fiscal  equalization  and  other 
attempts  to  reduce  regional  disparities;  patterns  of 
production  and  consumption  based  on  cheap  and  what 
Canadians  have  believed  to  be  inexhaustible  resources  of 
energy . ^ 

Indian  land  rights  and  claims  are  certainly  not  the  only 
"crucial  issue"  on  the  current  agenda  of  Canadian  governments, 
however,  the  fact  that  Indian  land  claims  are  an  issue  for 
many  Canadians  is  a  new  historical  fact.  Indians  are  becoming 
less  and  less  the  forgotten  people  of  Canadian  history.  For 
many  Indi.ans,  these  land  claims  are  vital  to  their  future, 
for  it  is  upon  this  land  base  that  the  other  economic, 
political  and  social  institutions  must  be  built.  Moreover, 
for  most  Indiums-,  the  land  forms  a  special,  unique  part  of 
their  religious  traditions. 

Berger  has  suggested  that  the  current  aboriginal  land 

rights  settlement  may  enable  us  to  strike  a  nev;  beginning  of 

6 

relationships  with  Canada’s  native  people.  Indeed,  there  is 
evidence  that  these  modern  day  land  claims  settle^ments  may 
be  measured  against  the  treaties  of  the  1870s  and  the  older 
Indian  treaties  subsequently  updated  or  equalized.^  To  put 
this  issue  in  other  terras,  modern  land  claims  settlements 
a]lovi7  for  a  reworked  and  revised  social  policy  for  tb.e 
economically  disadvantaged  Indian  people  of  Canada.  Hence, 
the  importance  of  the  negotiations  for  all  sides,  A  part 
and  parcel  of  these  settlements  and  a  revised  Indian  poj.icy 
is  the  controversial  matter  of  a  snecial  status  for  Indians 


4 


and  their  lands  in  Confederation.  Thus  Indian  people  are 
joining  other  sectors  of  our  society,  who  are  also  demanding 
a  new  appreciation  of  their  rights  and  traditions.  therefore, 
the  issue  of  land  rights  of  a  minority  group  in  Canada  must, 
by  its  very  nature,  be  reconciled  and  resolved  in  the  compe¬ 
titive  political  arena. 

B .  Indian  Land  Claims  in  Alberta-- 
A  Statement  of  the  Problems 

Indian  land  claims  have  raised  a  host  of  problems  for 
modern  Canadian  society.  Firstly,  there  is  a  problem  of 
understanding  the  historical  roots  of  Indian  land  claims, 
because  all  of  these  contem.porary  claim.s  find  their  basis  in 
historical  government-Indian  relations.  In  this  first 
chapter,  I  will  precisely  define  this  problem  of  the 
historical  legacy  of  Indian  land  claims. 

Secondly,  Indian  land  claims  raise  problems  of  the 
political  context.  How  are  Indian  land  claims  related  to  the 
Indian  policies  and  policy-making  of  the  present  federal 
government?  Is  Trudeau  willing  to  share  governm.ental  power 
with  Indian  leaders  in  order  to  develop  mutually  acceptable 
policies?  Further,  in  what  way  are  Indian  land  claims  also 
a  federal-provincial  problem?  What  are  the  relevant  policies 
of  the  Alberta  government?  These  questions  of  political 
context  are  examined  in  depth  in  chapters  two,  three  and 
four. 

Thirdly,  Indian  land  claims  also  can  be  viewed  in  a 


5 

socio-economic  context.  Do  Indian  land  claims  always  raise 
conflict-of-interest  problems  with  energy  development  pro¬ 
jects?  In  chapter  five,  I  will  examine  this  question  in 
relation  to  Syncrude  Canada  Ltd.  in  Northeastern  Alberta. 
Further,  can  Indian  land  claims  settlements  be  viewed  as 
social  policy  over  and  above  the  legal  obligations  of  the 
governments  of  Canada  and  Alberta?  This  last  question  will 
be  examined  in  the  final  chapter. 

By  addressing  and  examining  these  problems  evoked  by 
Indian  land  claims,  particularly  those  in  Alberta,  I  believe 
that  I  will  have  covered  the  major  relevant  areas  of  politics 
and  policy-making  from  1968-77. 

All  of  these  questions  can  be  boiled  down  to  the  key 
problems  of  structures  and  settlements.  By  structure,  1  am 
referring  to  the  modern  structures  of  Indian  policy-making. 
Can  Indian  representatives  participate  in  policy  decision 
structures  related  to  land  claims  at  both  federal  and 
provincial  levels  of  government?  By  settlement,  I  am  refer¬ 
ring  to  land  claims  settlements  of  both  governments,  i.e., 
the  governmiental  policy  outputs  in  terms  of  land  and/or 
economic  benefits.  Have  Indian  land  claims  in  Alberta 
produced  tangible,  concrete  results  for  the  claimants?  These 
two  key  problems  of  structures  and  settlements  are  related, 
and  the  precise  nature  of  the  contemporary  relationships  will 
be  examined  vis-a-vis  Canada,  Alberta  and  the  Indian  Associ¬ 


ation  of  Alberta. 
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C.  Alborta  Indian  Tiand  Claims 
--Definitions  and  Focus 

I  will  now  briefly  consider  the  specific  factors  that 

influence  the  politics  of  Alberta  Indian  land  claims.  As 

Richard  Simeon  has  recently  pointed  out  "...  the  most 

important  question  to  ask  in  the  study  of  policy  is  Lasswell's 

8 

political  question:  who  gets  what,  when  and  how?"  The 

political  questions  will  also  include  an  examination  of  why 
certain  policy  decisions  were  taken  and  not  others. 

By  narrowing  the  study  to  A.lberta  Indian  land  claims, 

I  am  focusing  on  four  and  sometimes  five  direct  participants, 
and  therefore  this  study  will  be  precise  and  focused.  Since 
claims  are  normally  advanced  by  an  Indian  band  or  groups  of 
bands,  they  represent  one  key  political  participant.  Often 
Indian  bands  or  communities  request  that  the  Indian  Associ¬ 
ation  of  Alberta  assist  them  in  their  land  claim.s  negotiations, 
and  the  lAA  therefore  represents  a  second  political  partici¬ 
pant  for  many,  but  not  all,  Indian  land  claims.  By  virtue  of 
jurisdiction  for  "Indians  and  lands  reserved  for  Indians" 
under  section  91(24)  of  the  3NA  Act,  the  federal  government 
is  the  third  political  actor.  The  fourth  participant  is  the 
government  of  Alberta,  which  was  given  specific  responsibili¬ 
ties  regarding  the  allotment  of  future  Indian  reserve  lands 
by  virtue  of  clause  10  of  the  1930  federal-provincial  Natural 
Resource  Transfer  Agreement.  Private  sector  participants 
holding  an  interest  in  certain  land  claim.s  by  Indians 
represent  a  fifth  party  that  is  often  involved. 

The  subject  of  "Indian  land  claims"  can  be  usefully 
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defined  by  examining  each  word  individually.  By  "Indian," 
we  are  here  referring  to  Indian  "bands"  which  are  defined  in 
the  federal  Indian  Act  as: 

"bands"  means  body  of  Indians 

(a)  for  whose  use  and  benefit  in  common,  lands,  the  legal 
title  to  which  is  vested  in  Her  Majesty,  have  been 
set  apart  before,  on  or  after  the  4th  day  of 
September  1951, 

(b)  for  whose  use  and  benefit  in  common,  moneys  are  held 
by  Her  l!ajesty,  or 

(c)  declared  by  the  Governor  in  Council  to  be  a  band  for 
the  purposes  of  tliis  Act;^ 

We  find  the  follov;ing  definitions  of  "claimant,"  "claims,"  and 
"land"  in  a  modern  Canadian  dictionary: 

Claimant  n.  One  who  makes  a  claim. 

Claim  v.t.  1.  To  demand  on  the  ground  of  right;  affirm  to 
be  one's  due;  assert  ownership  or  title  to. 
2:  To  hold  to  be  true  against  implied  denicil 
or  doubt;  maintain,  assert. 

Land  n.  5.  Law  a.  Any  tract  or  ground  whatever  that  may 

be  owned  as  goods  together  v;ith  all  its 
appurtenances,  as  water,  forest, 
buildings  etc. 

b.  A  share  or  interests  in  land,  tenements, 
or  any  hereditament,  both  corporeal  or 
incorporeal. 

To  summarize  these  definitions,  and  amalgamate  them  with  our 
concerns,  i  am  referring  to  Indian  band  claimants,  who  are 
demanding  legal  title  to  certain  lands  in  the  province  of 
Alberta. 


The  specific  time  period  from.  196G-77  was  chosen  to 
examine  land  claims  policy  processes,  primarily  on  the  basis 
of  the  tenure  of  the  leaders  of  the  respective  political 
participants.  In  1968,  both  Pierre  E.  Trudeau  and  Harold 
Cardinal  began  their  careers  as  Prime  Minister  of  Canada  and 


8 


President  ot  the  Indian  Association  of  Alberta  respectively. 
Both  men  brought  new  perspectives  on  Indian  policy-making 
generally  and  Indian  land  clc. ims  specifically.  Similarly, 
the  post  1971  governm>ent  of  Peter  Lougheed  in  Alberta  ushered 
in  new  policy  directions,  including  Indian  land  claims  policy. 
By  spring  1977,  Cardinal  had  left  his  political  position  and 
taken  a  job  as  a  civil  servant.  With  Cardinal's  departure 
and  the  appointm.ent  of  a  new  federal  Minister  responsible  for 
Indian  Affairs,  the  constellation  of  key  political  actors 
changed,  and  correspondingly  the  politics  of  Alberta  Indian 
land  claims  vrere  bound  to  be  somewhat  different.  In  any 
event,  enough  changes  in  policy-making  and  land  claim  policies 
had  taken  place  in  that  short  period  of  history  for  an  evalu¬ 
ation  of  the  period  to  be  justified. 

The  "how*'  of  policy  development  and  formulation  took 
place  within  the  context  of  certain  institutions  and  struc¬ 
tures.  These  institutions  and  structures  were  generally  in 
a  state  of  flux  and  change  in  this  period.  Moreover,  new 
structures  vrerc  devised — the  "Indian  Rights  Process" --to 
overcom.e  some  of  the  past  difficulties  of  adversary  relation¬ 
ships  and  acrim.onious  dialogue.  Other  structures,  such  as 
the  "Tripartite  Committee"  (Canada-Alberta-IAA) ,  appeared  to 
be  barely  operative  and  in  need  of  overhaul. 

Therefore,  if  we  are  to  come  to  grips  with  the 
politics  and  policy-making  process  of  Alberta  Indian  land 
claims,  these  critical  factors--the  key  political 
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participants,  the  issue  of  Indian  land  claims,  the  1968-77 
time  span,  and  the  evolving  institutions  and  structures-- 
must  be  analyzed,  weighed  and  linked  with  one  anothei . 

9 

D .  Categories,  Origins  and  Examples 
of  Alberta  I ndian  Land  Claims 

The  land  claims  in  Alberta  normally  fall  into  one  of 

three  basic  categories : 

(a)  aboriginal  rights  land  claims  based  on  unextinguished 
Indian  use  and  occupancy; 

(b)  land  entitlement  claims  based  on  the  treaty  formula 
of  one  square  mile  per  family  of  five;  and 

(c)  reserve  land  surrender  claims  based  on  improper  or 
illegal  reserve  surrenders. 

Land  claims  are  normally  presented  first  to  the  federal  and 
then  to  the  provincial  government.  Once  the  federal  govern¬ 
ment  recognizes  or  validates  the  legitimacy  of  a  land 
entitlement  claim,  for  example,  then  it  is  referred  to  simply 
as  a  land  entitlement.  Similarly,  once  the  provincial 
governm.ent  recognizes  the  validity  of  a  particular  land 
entitlement  claim,  it  then  ceases  to  be  a  claim  and  become 
an  entitlement.  The  polirical  process  of  validating  claims 
will  be  our  principal  concern,  rather  than  the  implementation 
of  the  land  entitlem.ent  through  the  land  selection  and 
reserve  survey  administrative  process.  It  should  be  noted 
that  the  land  entitlement  policies  based  on  the  Indian 
treaties  have  been  clearly  established  by  both  levels  of 
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government,  whereas  the  aboriginal  rights  claims  in  Alberta 
are  still  suspect  due  to  the  existence  of  treaties  6,  7  and 
8.  At  present,  neither  government  has  any  clearly  established 
policy  to  deal  with  reserve  land  surrender  claims. 

In  this  current  round  of  Indian  land  claims,  an  up- 
to-date  listing  of  the  several  land  claims  that  have  been 
presented  to  government ( s )  is  possible  by  utilizing  our 
categories,  namely: 

1.  aboriginal  rights  clair;s--isolated  communities  of 
Northern  Alberta  (north  of  Lesser  Slave  Lake) ; 

2.  land  entitlement  claims--Fort  Chipewyan  Cree  band. 
Bighorn  Stoneys,  Alexis  band.  Blood  band,  and  the 
Tall  Cree  band; 

3.  reserve  land  surrender  claims — Enoch  band  and  Peigan 
band . 

More  claims  are  expected  once  more  Indian-controlled  research 
had  been  completed.  I  plan  to  examine  in  detail  the  progress 
of  the  following  land  claims:  Isolated  communities.  Fort 
Chipewyan  Cree  Band  and  the  Bighorn  Stoneys.  These  claims 
are  particularly  interesting,  because  they  are  the  only  ones 
that  have  moved  along  far  enough  to  involve  the  government 
of  Alberta.  Moreover,  each  of  these  communities  or  bands 
have  requested  the  assistance  of  the  Indian  Association  of 
Alberta  in  negotiating  their  land  claim.  In  our  deeper 
examination  of  the  various  categories  of  claims  in  this 
chapter,  I  will  refer  to  these  three  specific  claims.  In 
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addition,  these  claims  will  be  examined  in  later  chapters  to 
concretely  illustrate  the  Indian  land  claims  policy  and 
settlement  process. 

Category  # l--aboriginal  rights  claims — have  been  at 
the  root  of  all  Indian  claims  in  Canada.  Once  these  aborigi- 
na]  rights  were  considered  to  be  fairly  extinguished,  Indians 
had  to  rely  on  treaty  land  rights  or  other  reservation 
land  grants  from  the  Crown.  The  origins  of  British  and  later 
Canadian  aboriginal  land  rights  go  back  to  the  Royal 
Proclamation  of  1763,  which  has  been  described  by  Indians  as 
their  "Magna  Charta."  One  of  the  leading  Canadian  authorities 
on  aboriginal  rights,  Doug  Sanders  of  the  University  of 
Victoria  Law  Faculty,  has  described  the  historical  background 
and  importance  of  the  Royal  Proclamation  as  follows: 

In  the  late  18th  century  the  framework  of  Indian- 
White  relations  changed.  There  'was  organizea  Indian 
opposition  to  colonial  expansion  which  came  to  a  head 
with  the  seige  of  the  fort  at  Detroit  in  1763  by  Chief 
Pontiac  and  his  allies.  To  deal  vmth  this  situation, 
the  Imperial  Government  enacted  the  Royal  Proclaimation 
of  1763.  By  the  Proclaimation,  colonial  settlement  on 
the  frontier  v/as  to  be  temporarily  ended  and  a  vast  area 
frozen  in  Indian  occupancy. 

Settlers  were  to  be  diverted  from  the  Vv’estern 
frontier  into  Nova  Scotia  and  Quebec.  Pri.v^ite  land 
dealings  betVv'een  whites  and  Indians  had  led  to  frauds 
and  abuses  and  Indian  unrest.  Private  dealings  were 
prohibited.  Land  acquisition  from  Indians  was  declared 
to  be  a  Crown  monopoly.  The  proclamation  set  forth  a 
procedure  for  the  Crown  to  follow  in  entering  into 
treaties  with  the  Indian  tribes  for  the  acquisition  of 
land . 

.  .  .  The  Crown  monopoly  on  the  acquisition  of  Indian 

land  and  the  treaty  procedure  became  basic  principles  in 
the  colonial  legal  system. 

.  .  .  The  Royal  Proclaimation  v/as  an  im.portant 

watershed . 
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When  reference  is  made  to  areas  of  Indian  occupancy,  the 
Royal  Proclamation  specifically  describes  these  areas  as 
Indian  "hunting  grounds": 

And  whereas  it  is  just  and  reasonable,  and  essential 
to  our  Interest,  and  the  security  of  our  Colonies,  that 
the  several  Nations  or  Tribes  of  Indians  with  whom  we  are 
connected,  and  who  live  under  our  protection,  should  not 
be  molested  or  disturbed  in  the  Possession  of  such  Parts 
of  Our  Dominions  and  Territories  as,  not  having  been 
ceded  or  purchased  by  Us,  are  reserx’-ed  to  them  or  any  of 
them,  as  their  Hunting  Grounds. 12 

The  treaty  procedure  described  in  the  proclamation  is  as 

follovjs  : 


.  .  .  if  at  any  time  any  of  the  said  Indians  should  be 

inclined  to  dispose  of  the  said  Lands,  the  same  shall 
be  purchased  only  by  Us,  in  our  Name,  at  some  public 
Meeting  or  Assembly  of  the  said  Indians,  to  be  held  for 
the  Purpose  by  the  Governor  or  Commander  in  Chief  of  our 
Colony  respectively  within  v;hich  they  shall  lie;  .  .  -  H 

In  the  period  between  176  3  and  the  Canadian  Confevder- 
ation  of  1867,  the  British  government  subsequently  entered 

into  many  treaty  agreements  with  the  Indians  of  southern 

14 

Ontario.  The  Indian  treaties  p’urported  to  legally  extin¬ 
guish  Indian  aboriginal  rights  to  the  soil. 

At  Confederation,  "Indians  and  lands  reserved  for 
Indians"  (Section  91,  24  BNA  Act)  became  the  responsibility 
of  the  central  government,  apparently  because  there  was 
concern  over  the  possible  mistreatment  that  local  legislatures 
might  accord  the  Indi.an  peoples. 

Section  146  of  the  BNA  Act  provided  for  the  admittance 
of  new  territories  to  the  Dominion,  and  when  Ruperts  Land  and 
the  Northwest  Territory  were  added  in  1869-70,  Her  Majesty 
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Queen  Victoria  was  assured  by  a  joint  Senate  and  House  of 
Commons  address  that: 


.  .  .  upon  the  transference  of  the  territories  in  ques¬ 

tion  to  the  Canadian  government,  the  claims  of  the  Indian 
tribes  to  compensation  for  lands  required  for  the  pur¬ 
poses  of  settlement  will  be  considered  and  settled  in 
conformity  v;ith  the  equitable  princip].es  which  have 
uniformly  governed  the  British  Crov^n  in  its  dealing  v/ith 
the  aborigines , 

Therefore,  the  treaty-making  process  to  extinguish  aboriginal 
rights  was  confirmed  by  the  Canadian  government  and  in  the 
1870s  the  government  began  to  negotiate  treaties  with  the 


Indians 

western 

present 

Alberta 


of  the  prairies  and  the  needed  portions  of  north- 
Ontario . 

The  only  aboriginal  rights  claim  in  Alberta,  at  the 
time,  is- that  of  the  Isolated  Communities  of  northern 
(Trout  Lake,  Peerless  Lake,  Chipev/yan  Lakes,  Sandy 


Lake  and  Loon  Lake)  .  The  Chiefs  and  headmen  of  these  comrriun- 


ities  were  forgotten  or  omitted  when  the  federal  government 
negotiated  treaty  8  in  1899,  because  the  government  treaty 
expedition  in  northern  Alberta  primarily  followed  the  Peace 
and  Athabasca  Rivers  and  did  not  venture  into  the  interior 
hinterland.  A  government  commissioner,  J.  A.  Macrae  wrote 
in  1900: 


There  yet  remains  a  number  of  persons  leading  ari 
Indian  life  in  the  country  north  of  Lesser  Slave  Lake, 
who  have  not  accepted  treaty  as  Indians,  or  scrip  as 
half-breeds,  but  this  is  not  so  much  through  indispos¬ 
ition  to  do  so  as  because  they  live  at  points  distanipg 
from  those  visited,  and  are  not  yet  pressed  by  want.'^ 

These  interior  coramunities  have  not  signed  an  adhesion  to 

treaty  S  subsequent  to  1899,  although  they  may  now  be 
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disposed  to  do  so  following  the  failure  of  their  caveat 
action  duo  to  retroactive  provincial  legislation.  This  claim 
will  be  discussed  in  chapters  five  and  six. 

Now  W0  can  turn  to  the  second  category  of  clain-- 
treaty  land  entitlement.  The  treaty-making  process  or  pro¬ 
cedure  was,  in  effect,  a  negotiating  process  between  the 
official  respresentatives  of  the  Canadian  goveinraent  and  the 
Indian  chiefs  of  the  tribes  occupying  various  areas.  It  is 
because  of  their  involvement  in  the  creaty-making  process 
that  the  prairie  Indians  today,  for  the  most  part,  regard  the 
Indian  treaties  as  their  treaties  and  view  the  Indian  Act  as 
a  creation  of  the  government,  which  it  v/as.  Indeed,  John 
Taylor,  a  historian  who  has  completed  a  Ph.D  dissertation  on 
treaties  1-7  in  the  decade  of  the  1870s,  has  concluded  that 
most  of  the  wise,  benevolent  and  far-reaching  suggeistions 

that  were  to  form  the  social  policy  basis  of  the  treaties 

17 

steiTUP.ed  primarily  from  Indian  initiative.  The  appreci¬ 

ation  of  the  important  role  of  Indians  in  the  treaty  negoti¬ 
ations  forms  part  of  an  increasing  body  of  evidence  compiled 
by  contemporary  historians,  who  are  concerned  to  examine  both 

positive  and  negative  sides  of  the  Indian's  historical  experi- 
1 8 

ence.  When  historians  previously  proceeded  with  a  negative 
image  or  assumptions  of  Indians,  these  treaties  were  viewed 

either  as  government  ultimatums  or  the  federal  government  was 

19 

accorded  all  the  wisdom  and  benevolence  for  the  treaty  terms. 
From  a  strictly  legal  point  of  view,  the  Indians  were 
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being  asked  to  surrender  their  Indian  title  or  aboriginal 
rights  in  return  for  treaty  land  rights  and  other  benefits, 
Sanaars  contrasts  these  new  western  treaties  with  the  earlier 
southern  Ontario  treaties,  which  were  simple  land  conveyance 
documents  permitting  Indians  to  retain  certain  reserves  of 
land  for  their  own  purposes.  Note, for  example,  the  following 
passage : 


The  federal  treaties,  which  began  in  1871  with  the 
signing  of  Treaties  Number  1  and  Number  2  in  southern 
Manitoba,  were  a  further  evolution  in  the  character  of 
Canadian  Indian  treaties.  By  these  documents  the  tribes 
completely  surrendered  their  traditional  tribal  terri¬ 
tories  and  the  Crown  promised  to  establish  reserves.  Legal 
continuity  of  Indian  occupancy  of  reserve  lands  was  broken 
by  the  treaty.  Reserves  were  to  be  established  on  the 
formula  of  one  square  mile  per  family  of  five.  The 
annuities  were  individual  perpetual  annuities.  For  the 
first  time  the  treaties  contained  policy  promises:  a 
school  on  each  reserve,  a  ban  on  liquor  on  the  reserve, 
farm  equipment  and  animals  for  the  new  agricultural  life 
that  was  supposed  to  lie  ahead. 20 

Sander's  legal  opinion  of  the  treaties  is  that  they  are 
"contracts."  Whether  there  was  a  "meeting  of  the  minds"  neces¬ 
sary  for  a  valid  contract,  especially  over  the  concept  of  land 
and  land  surrenders,  remains  a  very  debatable  issue.  Euro- 
Canadian  and  Indian  perspectives  on  land  were  quite  different 

at  that  time,  and  research  has  shown  that  both  sides  are  still 

21 

far  apart  on  their  interpretations  of  these  treaties.  To 
date,  however,  no  land  claims  in  Alberta  have  been  launched 
challenging  the  basis  of  treaties  6,  7  and  8.  In  the  present 
Northwest  Territories,  on  the  other  hand,  Indians  maintain 
that  their  treaties  8  and  11  were  simply  "peace  treaties"  and 
land  was  not  discussed  (see  Appendix  2  for  a  m.ap  showing 
these  various  treaty  areas) .  Treaties  6,  7  and  8  all  have 
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clauses  relating  to  the  treaty  formula  of  one  square  mile  per 
family  of  five  although  treaty  8  also  does  allow  for  individ¬ 
ual  family  reserves.  For  exc.mple,  in  treaty  G  we  find  the 
clause : 


And  Her  Majesty  the  Queen  hereby  agrees  and  undertakes 
to  lay  aside  reserves  for  farm  lands,  due  respect  being 
had  to  lands  at  present  culti.vated  by  said  Indians,  and 
other  rese'>"ves  for  the  benefit  of  rhe  said  Indians,  to  be 
administered  and  dealt  with  for  them  by  Her  Majesty's 
Government  of  the  Dom.inion  of  Canada,  provided  all  such 
reserves  shall  not  exceed  in  all  one  square  mile  for  each- 
family  of  five,  or  in  that  proportion  for  larger  or 
smaller  families,  in  the  manner  following,  that  is  to  say: 

That  the  Chief  Superintendent  of  Indian  Affairs  shall 
depute  and  send  a  suitable  person  to  determine  and  set 
apart  the  reserves  for  each  band,  after  consulting  with 
the  Indians  thereof  as  to  the  locality  which  may  be  found 
to  be  most  suitable  to  them.;^^ 

Treaty  land  entitlement  claims  in  the  1970s  have  normally 
come  about  as  the  result  of  one  of  the  following  factors; 

(a)  the  band  chose  for  some  years  following  the  treaty  not  to 
take  a  reserve  and  consequently  have  an  outstanding  entitle¬ 
ment;  (b)  when  the  reserve  was  surveyed,  the  band  was  short¬ 
changed  the  full  amount  of  their  entitlement  normally  because 
of  governmental  oversight  or  error;  and  (c)  Indians  who  had 
not  received  their  land  entitlement  joined  the  band  after  the 
reserve  had  been  surveyed. 

In  the  case  of  the  Fort  Chipewyan  Cree  and  Chipev/yan 
bands,  they  had  decided  at  the  time  of  Treaty  8  signing  in 
1899  not  to  take  a  reserve  so  that  they  would  be  free  to  hunt 
and  trap  over  a  large  area.  However,  by  1922  the  increased 
hunting  and  trapping  pressure  of  non-Indians  in  the  area 
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forced  both  the  bands  to  apply  for  c'l  reserve  around  Lake 

2  3 

Claire  and  Lake  Maima  (southv/est  of  Ft.  Chipewyan)  .  Other 

developments  took  place,  however,  which  made  the  reqviest 

impossible  to ’fulfill.  Wood  Buffalo  Park,  which  had  been  set 

aside  as  a  National  Park  in  1922  involving  some  10,500  square 

miles  north  of  the  Peace  River,  was  extended  southward  in 

1926  encompassing  another  6800  square  miles,  including 

24 

the  land  requested  by  the  Ft.  Chipewyan  bands.  While  the 

Chipev;yan  Band  was  granted  a  reserve  in  1937  ,  the  Cree  E^and 

request  has  remained  outstanding,  partly  because  of  their 

continuing  and  difficult  request  for  lands  within  the  National 

Park  and  partly  due  to  governmental  delays.  At  the  present 

time,  both  the  federal  and  provinci.al  governments  have  agreed 

that  there  is  land  entitlement  owing  to  the  Cree  Band. 

Hov/ever,  the  federal  government  and  the  band  believe  that  the 

Dec.  31,  1972  population  is  the  relevant  one  for  treaty 

formula  land  entitlement  calculations;  whereas  the  province 

maintains  that  the  treaty  time  population  (i.e.,  1899)  is  the 

'?5 

relevant  population  figure.  The  process  of  resolving  the 
Ft.  Chipewyan  Cree  Band  claim  will  be  developed  in  Chapter 
six . 

Similarly,  the  Bighorn  Stonies ,  part  of  the  Wesley 
band  at  Morley,  have  had  an  outstanding  treaty  land  entitle¬ 
ment#  because  they  have  also  been  a  somewviat  forgotten  group. 

This  group  of  hunting  Indians  have  petitioned  the  Department 

2  6 

of  Indian  Affairs  since  1898  for  their  own  reserve.  In 
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1947,  a  special  reserve  (144a)  of  roughly  5000  acres  was  set 

aside  for  them,  but  the  provincial  government  imposed  certain 

limi tations  on  the  reserve^  especially  the  fact  that  the  land 

27 

was  leased  not  transferred  to  the  federal  Crown.  Follov/ing 

the  flooding  of  the  area  through  Calgary  Power's  Bighorn  Darn, 

2  8 

the  Stoney  Band  completed  an  extensive  research  report. 

This  report  was  presented  to  Jean  Chretien,  Minister  of  the 

Department  of  Indian  Affairs  and  Northern  Development,  and 

eventually  a  f ederal-Indian  lard  entitlement  agreement  was 

reached.  In  his  letter  to  Chief  John  Snow,  Chretien  states 

the  mutually  agreed  upon  position: 

.  .  .  the  Stonies  living  on  the  Kootenany  Plains  should 

have  been  considered  a  separate  croup  from  the  start. 
Accordingly,  I  am  prepared  to  approach  the  Province  on 
behalf  of  the  Wesley  Indians  living  in  the  Kooirenay 
Plains/Biqhorn  area,  on  the  basis  that  this  group  has 
never  receivea  land  pursuant  to  Treaty.*--' 

As  V7e  shall  see  in  Chapter  four,  the  governm.ent  of  A.lberta 
was  not  prepared  to  go  along  with  this  f ederal-Indian  agree¬ 
ment  and  referred  this  land  claim  to  the  courts  in  the  form 
of  a  constitutional  reference. 

The  third  and  final  category  of  Alberta  Indian  land 
claims  are  the  Indian  reserve  land  surrenders.  Treaty  6,  for 
example  specified  that: 

.  .  .  the  aforesaid  reserves  of  land  or  any  interest 

therein  may  be  sold  or  otherwise  disposed  of  by  Her 
Majesty's  Government  for  the  use  and  benefit  of  the  said 
Indians  entitlement  thereto,  with  tlieir  consent  first 
had  and  obtained; 

In  Alberta,  there  were  follov/ing  the  treaties  some  1,900,000 
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acres  set  aside  as  Indian  reserve  land.  Of  that  total  amount 

some  335,000  acres  were  later  surrendered  by  various  Alberta 

Indian  bands  to  the  Federal  government,  and  the  government  in 

31 

turn  sold  the  land  to  non-Indians. 

The  legal  provisions  for  Indian  reserve  land  sur¬ 
renders  were  set  down  in  the  Indian  A.ct.  The  over-riding 
political  and  economic  factors,  however,  usually  were  the 
dominant  considerations  in  these  land  surrenders.  In  the 
period  following  the  treaty  signing  on  the  prairies,  Indians 
were  faced  with  a  difficult  time.  With  the  buffalo  gone  from 
the  Canadian  prairies  by  1879,  they  had  to  find  other  sources 
of  game,  and  to  rely  on  rations  from  the  Indian  agent  and 
the  economic  development  promises  in  the  treaties.  The 
farming  provisions  of  the  treaties  were  unfortunately  imple- 
m.ented  only  very  slowly  and  the  provisions  themselves  were 

inadequate  to  provide  for  the  transition  and  a  new  method  of 

32 

Indian  self-support.  Hence,  some  of  the  Indian  reserve 
lands  were  unused  for  agriculture,  and  as  more  and  more  of  the 
land  surrounding  reserves  was  taken  up  for  farming,  non- 
Indian  pressure  mounted  to  have  Indians  surrender  some  of 
their  best  farm  land.  While  the  western  reserve  land  sur¬ 
render  period  stretched  from  roughly  1880-1930,  most  of  the 
Alberta  surrenders  occurred  in  the  time  of  Frank  Oliver,  an 
Edmonton  Liberal  politician  who  was  the  federal  Minister  of 
the  Interior  from  1905-1911.  It  should  be  noted  initially 
that  the  portfolio  of  Interior  also  included  the  Department 
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of  Indian  Affairs,  so  that  there  was  a  built-in  conflict  for 
the  Minister  between  opening  up  the  western  fertile  belt  to 
immigrant  settlement  and  the  protection  of  Indian  lari  rights. 
In  the  period ’from  1906-1910,  the  following  bands  surrendered 
some  of  their  land:  Michel's,  Enoch,  Alexander's,  Peigan 
Paul's,  Bobtail,  Louis  Bull,  Samson,  and  Blackfoot.  Both  the 
Enoch  and  Peigan  surrenders  are  now  the  subject  of  current 
litigation,  after  their  negotiations  with  the  federal  govern¬ 
ment  had  floundered. 

As  previously  mentioned,  the  Indian  Act  contained 
strict  legal  provisions  for  the  taking  of  surrenders  with  the 
key  clause  being: 

49  Except  as  in  this  Part  otherwise  provided,  no  release 
or  surrender  of  a  reserve  held  for  the  use  of  Indians 
of  any  band,  or  of  any  individual  Indian,  shall  be 
valid  or  binding,  unless  the  release  or  surrender 
shall  be  assented  to  by  a  majority  of  the  male  members 
of  the  band  of  the  full  age  of  twenty-one  years,  at 
a  meeting  or  council  thereof  summoned  for  that  pur¬ 
pose,  according  to  the  rules  of  the  band,  and  held  in 
the  presence  of  the  Superintendent  General ,  or  of  an 
officer  duly  authorized  to  attend  such  council,  by 
the  Governor  in  Council  or  Superintendent  General. 

The  governmental  practice  and  the  underlying  motives 

of  all  parties  were,  howeVver ,  the  dominant  factors.  Bennett 

McCardle,  a  researcher  who  has  intensively  studied  tlie 

Alberta  land  surrenders,  describes  the  period  under  Oliver: 

.  .  .  The  Indians  interest  in  land  was  often  sacrificed 

to  what  V7as  considered  the  more  important  "public 
interest."  Frank  Oliver  saw  Indian  land,  not  as  some¬ 
thing  to  be  preserved  for  future  Indian  use,  but  as  some¬ 
thing  to  be  developed  here  and  now--if  not  by  Indians 
then  by  "better  men. "... 
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.  .  .  the  Liberal  administration  in  Oliver's  time, 

(which  took  the  greatest  number  of  surrenders  ever  given 
in  Alberta)  saw  surrenders  as  "simple  cash  transactions." 
If  the  Indian  could  be  persuaded  to  sell,  DIA  would  do 
its  best  to  have  them  do  so.  It  used  business  methods: 
taking  requests  from  interested  buyers,  sending  out 
agents  (sometimes  specially  hired  for  their  talents)  to 
win  over  the  Band,  offering  the  most  attractive  terras  the 
law  allowed,  and  then  taking  a  vote.  Often  those  who  did 
not  listen  to  the  agent's  persuasion,  and  who  did  not 
come  to  the  meeting  to  vote  on  the  surrender,  found  they 
were  forced  to  agree  on  the  meeting's  decision. 

But  the  difference  between  the  government  and  any 
other  land  business  was  that  the  government  held  power 
over  the  owners  of  the  land.  In  some  surrenders  there  is 
evidence  of  the  use  of  undue  inf luence--such  as  the  v/ith- 
holding  of  rations  or  f arm  . assitance ,  or  of  money  legally 
due  to  the  Board  (sic)  from  its  own  funds;  offers  of 
official  positions,  employment  or  money;  and  even  threats 
of  force  .  .  . -  4 

It  should  al.so  be  pointed  out  that  within  bands  themselves 
various  factions  developed-  Some  band  meiribers  favored  sur¬ 
renders  so  that,  for  example,  farm  machinery  could  be  pur¬ 
chased.  Others  v/ished  to  have  the  large  per  capita  payraents 
that  were  made  possible  by  the  1906  Indian  Act  amendments. 
Others  were  aga.i.nst  the  surrenders  and  wished  to  keep  the 
land  for  future  generations-  Within  the  surrounding  white 
community,  other  motives  were  crucial--sorae  w^ere  intent  on 
land  speculation  and  others  were  anxious  to  get  the  land  and 
begin  farming. 

In  any  event,  this  third  category  of  land  claims-- 

reserve  land  surrenders“-raises  profound  ethical  as  well  as 

legal  issues.  As  one  federal  official  put  it--"The  surrenders 

35 

may  have  been  l.egal  but  they  were  often  immoral."  To  date, 
the  federal  governraG'nt  has  not  developed  a  policy  on  these 
questions.  The-.se  issues  require  further  cjovernment  and 
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Indian  policy  development  and  the  "Indian  Rights  Process" 
described  in  Chapters  three  and  six  has  been  developed  to 
assist  in  this  policy  f ormuidtion . 

E .  A  Thematic  Approach  to  "Indian  Land 
Claims  in  Alberta:  Politics  and 
Po licy-Making  (1968-77)" 

The  best  overall  approach  to  the  subject  of  "Indian 
Land  Claims  in  Alberta:  Politics  and  Policy-Making,  1968-77" 
is  through  an  examination  of  several,  inter-related  key 
themes.  These  themes  are  the  crucial  themes  of  the  Alberta 
Indian  land  claims  process,  and  are  vital  to  an  understanding 
of  why  certain  events  and  policies  have  come  to  pass  in  this 
contemporary  period. 

The  various  chapter  headings  provide  some  clues  as  to 
the  underlying  themes. 

1.  Indian  Land  Claims  in  Alberta 

2.  Government-Indian  Relations  Part  I:  Politics  and 
Policy-Making  1968-77 

3.  Government-Indian  Relations  Part  II:  the  "Indian 
Rights  Process"  1974-77. 

4.  Federal-Provincial  Relations  and  Indian  l.and  Claim.s: 
The  Alberta  Situation 

5.  Land  Claims  versus  Development:?--The  Impact  of  the 
Indian  Land  Claims  Caveat  Action  on  the  Tar  Sands 
Development  Policies  of  Syncrude  Canada  Ltd.  and  the 
Governments  of  Alberta  and  Canada 

6.  The  Future  of  Alberta  Indian  Land  Claims 

The  interconnected  themes  will  each  be  intensively  examined 
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from  a  political  science  perspecti ve--but  drawing  as  well 
on  the  disciplines  of  law,  history,  and  anthropology.  I  will 
attempt  to  develop  the  themes  in  such  a  way  that  the  analy¬ 
tical  perspectiives  will  be  related  to  empirical  material 
throughout  the  entire  text.  In  my  view,  this  approach  allows 
for  the  creative  emergence  of  analysis  and  theory,  and  is 
therefore  preferable  to  heavy  doses  of  theory  at  the  beginning 
and  end  of  a  manuscript  as  is  sometimes  the  practice. 

In  order  to  further  introduce  this  thesis,  I  would 
like  to  explain  my  research  methods  and  related  personal 
experience.  Firstly,  in  miy  research  I  have  relied  heavily  on 
primary  documentary  sources  and/or  interviews  with  partici¬ 
pants.  By  primary  sources,  I  am  referring  to  such  sources 
as:  the  correspondence  files  of  the  Department  of  Indian 

Affairs;  Hansard;  The  Report  of  the  Standing  Coimriittee  on 
Indian  Affairs  and  Northern  Development;  and  various  news¬ 
paper  reports.  In  addition,  I  conducted  extensive  personal 
intervievjs  with  various  officials  of  both  levels  of  govern¬ 
ment  and  the  respective  Indian  organizations  (see  Appendix  1 
for  an  example  of  the  letter  sent  requesting  an  interview) . 

In  all  instances,  I  attempted  to  corroborate  the  information 
received  by  utilizing  more  than  one  source.  In  certain  cases, 
this  has  meant  a  comb)ination  of  documentary  and  oral  evidence, 
and  in  other  cases,  the  information  from  several  interviewees 
was  cross-checked.  Secondary  literature  has  also  been 
utilized,  but  this  particular  subject  area  is  still 
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relatively  new,  and  therefore  I  have  emphasized  primary 
sources , 

I  was  also  a  participant-observer  in  part  of  these 
land  claims  processes.  Here  I  am  referring  to  my  work  with 
the  Indian  Association  of  Alberta  (lAA)  from  1972  through  to 
1976,  first  as  a  researcher,  and  latterly  as  Research  Director 
for  the  lAA's  Treaty  and  Aboriginal  Rights  Research  group. 

I  should,  however,  also  point  out  that  this  past  academic 
year  as  an  M.A.  student  in  political  science  has  allov/ed  me 
a  degree  of  detachment  from  the  day-to-day  land  claim  issues 
seen  from  the  Indian  side,  so  hopefully  this  thesis  v;ill  do 
justice  to  the  various  positions  of  the  respective,  direct 
participants . 

Concluding  Note 

In  this  chapter,  I  have  attempted  simply  to  open  uo 
the  issues  and  factors  related  to  Alberta  Indian  land  claims 
and  to  suggest  some  ways  of  handling  this  complex  matter.  In 
the  chapters  which  follow,  I  will  move  beyond  definitions  and 
categories  into  an  analysis  of  the  contemporary  political 
process,  which  is  aimed  at  resolving  Indian  land  claims. 
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CHAPTER  2 


GOVERNMENT- INDIAN  RELATIONS  (PART  I) : 
POLITICS  AND  POLICY-MAKING  (1968-77) 


Introduction 

A  systematic  understanding  of  contemporary  Indian 
land  claims  requires  that  they  be  placed  within  their 
political  context.  This  political  context  includes: 

(a)  the  post-war  political  environment  in  Canada  vis-a- 
vis  Indian  rriatters; 

(b)  the  link  betv/een  Indian  policy  and  Indian  land 
claims,  in  that  Indian  lands  questions  are  central 
to  Indian  policy; 

(c)  the  particular  constellation  of  political  actors, 
structures  for  dialogue,  and  issues  in  the  Trudeau 
era  , 

This  vital  political  context  for  Indian  claims  will 
be  the  central  concern  of  this  chapter  and  the  next.  I  will 
examine  the  changing  overall  nature  of  the  government-India!i 
relationship,  in  that  the  quality  of  this  relationship  is  a 
basic  factor  for  most  Indian  land  claims.  If  the  relation¬ 
ship  is  characteri?:ed  by  acrimony,  suspicion  and  mistrust  on 
both  sides,  or  even  on  one  side,  then  little  dialogue  is 
possible.  Conversely,  if  a  measure  of  trust  is  part  of  the 
government -Indian  relationship,  then  a  good  share  of  the 


Vii 

,  >■  •  •. 


=*5..  ■>' 


1 


*'.a 


iL 


! 


4 


^  ■  '»4- 

; 


f 

'u 


my 


i  ■, 


''.W 


Eat 


;t' 

'  '  i.‘  ■  ’ ' 

‘  ■('«*»  !)t« 


A.  '  .  rr' 


I  I'" 


rSi'. 


t-;li 


r.-*  .1,  ‘-j.  .  ■'  •  *’ 


i,  '.  ^ 


A  ' 


‘■H. 

tL^. 


4 


:4 


jr 


A 

it-i  ' 


^  ^ 


■j 


Al 


K.W' 


.ii' 


29 


context  oC  meaningful  discussion  is  already  there.  On  the 
Indian  side,  land  claims  represent  a  long  festeriruj  grievance 
with  the  government  and  must  be  resolved  before  relations 
with  government  can  be  normalized.  In  the  Trudeau  era  we 
observe  the  slow  evolution  of  relationships  from  initial 
bitterness  and  suspicion  to  a  measure  of  trust.  To  describe 
this  evolution  in  another  way,  we  can  detect  a  change  from 
unilateral  policy-making  by  government  to  a  process  of  joint 
policy-making  by  government  and  Indian  representatives. 
Changes  are  also  observable  in  the  role  of  the  Department  of 
Indian  Affairs,  as  many  of  its  programs  go  through  a  process 
of  devolution  to  the  Indian  bands  with  the  department  acting 
in  more  of  an  advisory  capacity.  Similarly  the  IndJ.an  organ¬ 
izations  undergo ' dramatic  changes  in  this  period,  increasing 
their  political  sophistication  and  effectiveness.  All  of 
these  aspects  are  part  of  an  overview  of  the  changing  nature 
of  government-Indian  relations,  and  this  vital  political 
context  is  a  backdrop^fbr  all  the  negotiations  of  specific 
Alberta  Indian  land  claims. 

A .  The  Developing  Political  Context 
for  Indian  Matters  in  Canada 
after  World  War  II 

One  of  the  most  important  features  of  post  World  War 
II  developments  was  the  emergence  of  a  political  context  for 
the  administration  of  Indian  Affairs.  Alari  Cairns,  writing 
for  the  Hawthorne  Commission  in  1966,  describes  this 
political  development: 

The  apolitical  context  of  Indian  administration  and 
the  genera],  absence  of  v;idespread  oubl.ic  concern  for 
Indians  which  had  almost  become  national  characteristics 
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were  rudely  shattered  by  the  post-war  hearings  of  the 
Senate  and  the  House  of  Commons  on  the  Indian  Act.  The 
hearings  played  a  major  role  in  stimulating  parliamentary 
interest  in  Indians.  Up  until  that  time  the  estimates  of 
the  Indian  Affairs  Branch  often  went  through  the  louse  of 
Commons  without  comment  or  criticism  because  of  the  ignor 
ance  and  lack  of  interest  of  most  members.  Since  those 
post-v/ar  hearings,  and  stimulated  by  the  extension  of  the 
franchise  to  Indians  in  1960  and  the  second  set  of  Senate 
Conimons  hearings  in  1959-61,  there  has  been  a  desirable 
increase  in  parliamentary  scrutiny  of  Indian  policies. 

The  growth  in  parliamentary  and  public  interest  in 
Indian  administration  has  often  resulted  in  unfair  criti¬ 
cisms  of  the  Indian  Affairs  Branch,  and  therefore  has 
been  partially  resented  by  its  personnel.  Nevertheless, 
the  emergence  of  a  political  context  to  Indicin  adininistra 
tion  has  undoubtedly  had  a  most  beneficial  impact  in  con¬ 
tributing  to  the  proliferation  of  progressive  policies 
vzhich  have  been  implemented  by  the  Branch.  ^ 

For  Cairns,  this  nev^  political  situation  can  be 
juxtaposed  to  the  earlier  context  for  Indian  administration. 

The  political  context  of  Indian  administration 
historically  has  been  noteworthy  in  the  extent  to  v;hich 
Indians  have  had  little  influence  on  the  formation  of 
policy  affecti.ng  their  lives;  and  the  extent  to  v/hich 
government  elites,  both  political  and  administrative, 
have  been  relativelv  unhindered  in  the  determination  of 
Indian  policy.^ 

However,  as  v/e  have  seen  in  chapter  one,  this  generalization 
of  Indian  administration  requires  some  qualification.  For 
the  prairie  Indians  did  have  a  significant  impact  on  govern¬ 
ment  policy  through  their  contributions  to  educational, 
agricultural  and  health  provisions  of  the  treaties.  The 
Cairn's  statement  is  therefore  more  applicable  to  tlie  post¬ 
treaty  period,  especially  the  formulation  of  the  Indian  Act 
and  other  governm.ent  policies  in  that  period. 

In  his  article  "Protection,  Civilization,  and 
Assimilation:  An  Outline  History  of  Canadian  Indian  Policy," 

historian  John  Tobias  suggests  the  following  impetus  and 
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thrust  for  post-war  public  concern  regarding  Indians: 

.  .  .  apparent  aimlessness  changed  after  1945,  when 

public  iiiterest  in  Indian  Affairs  was  awakened  to  an 
•\nprecenden ted  degree.  This  interest  was  due  largely 
to  the  strong  Indian  contribution  to  the  war  effort  in 
the  years  1940-45.  The  public  was  generally  concerned 
with  what  was  regarded  as  the  treatment  of  the  Indian  as 
a  second  class  person  and  with  the  fact  that  the  Indian 
did  not  have  the  same  status  as  other  Canadians--in  fact, 
the  Indian  was  not  even  a  citizen.  Veterans  organiza¬ 
tions,  churches,  and  citizens  groups  across  the  country 
called  for  a  Royal  Commission  to  investigate  the  adminis¬ 
tration  of  Indian  affairs  and  the  conditions  prevailing 
on  Indian  reserves.  All  wanted  a  complete  revision  of 
the  Indian  Act  and  an  end  to  discrimination  against  the 
Indian . 3 

The  result  of  this  public  interest  was  a  Special 
Joint  Committee  of  the  Senate  and  the  House  of  Conunons  to 
examine  and  consider  the  Indian  Act.  This  joint  committee 
met  from  1946  through  1948  and  heard  representation  from  a 
number  of  public  organizations.  Significantly,  Indian  bands 

and  organizations  were  also  invited  to  m.ake  representations 

.  .  .  .  4 

to  the  30int  coimnittee,  and  they  did  so. 

Indeed,  Indian  organizations  increasingly  sought  to 
influence  Indian  public  policy,  and  the  many  Indian  submis¬ 
sions  to  the  Joint  Committee  attest  to  this  fact.  For 
example,  by  1944  ,  the  Indian  A.ssociation  of  Alberta  (lAA)  was 
organized  on  a  province-wide  basis  and  was  assisted  by  a 

Calgary  school-teacher,  John  Laurie,  in  their  public  efforts 

5 

to  change  government  policy.'  At  that  time  the  lAA  political 
pressure  consisted  of:  a  "Memorial  on  Indian  Affairs,"  which 
sumiTiarized  the  lAA  annual  meeting  resolutions  and  was  ma.i  led 
to  all  Senators,  Members  of  Parliament,  the  media  and  various 
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clubs;  and  the  enlisting  of  the  support  of  Douglas  Darkness 
P.C.  Member  of  Parliament  for  Calgary. 

The  administration  o..  Indian  Affairs  was  under  the 
Minister  of  Citizenship  and  Immigration,  Mr.  Harris,  when  the 
1951  amendments  to  the  Indian  Act  were  introduced  (see 
Appendix  3  for  a  historical  overview  of  the  departmental 
changes  for  Indian  affairs  administration) .  The  final  legis¬ 
lation  incorporated  many  of  the  changes  recommended  by  the 

7 

Joint  Committee  in  1948.  In  one  of  his  speeches  to  Parli¬ 
ament,  Harris  juxtaposed  the  goal  of  earlier  administra¬ 
tions  for  the  protection  of  the  Indian  to  the  present  con¬ 
cerns  for  "...  the  integration  of  Indians  into  the  general 

8 

life  and  economy' of  the  country."  A  cautious,  guarded  move¬ 
ment  was  m>ade  in  the  direction  of  Indian  sel f-go^-’’ernment  and 
this  is  evidenced  by  the  following  coimrent  by  the  Minister: 

The  problem  is  to  maintain  the  balance  of  administra¬ 
tion  of  the  Indian  Act  in  such  a  way  as  to  give  self 

determination  and  self  government,  as  the  circumstances 
may  warrant,  to  all  Indians  in  Canada,  but  that  in  trie 
meantime  we  should  have  the  legislative  authority  to 
afford  any  necessary  protection  and  assistance..^ 

The  new  Act  still  left  enormous  discretionary  power  with  the 

Cabinet  as  evidenced  by  section  4(2) : 

The  Governor  in  Council  may  by  proclamation  declare 
that  this  Act  or  any  portion  thereof,  except  Sections  37 
to  41,  shall  not  apply  to: 

(a)  Any  Indians  or  any  group  or  band  of  Indians,  or 

(b)  Any  Reserve  or  any  surrendered  lands  or  any  part 

thereof,  and^^ay  by  proclamation  revoke  any  such 
declaration . 

The  Minister  had  held  a  special  five  day  conference 
between  Feb.  2  8  and  xMarch  3,  1951  for  consultations  with  19 
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Indian  organizations.  Ilowover,  the  dye  had  been  cast,  and 
the  government  proceeded  eas  it  saw  fit,  without  taking  the 
consultations  with  Indians  too  seriously. 

As  this  juncture,  it  is  perhaps  important  to  take  a 

reading  on  the  Harris  administration's  view  of  Indian  claims. 

The  joint  Committee  had  recommended  that: 

.  .  .  a  Commission  in  the  nature  of  a  claims  Comm.isslcn 

be  set  up  with  the  least  possible  delay,  to  inquire  into 
the  terms  of  all  Indian  treaties  in  order  to  discover 
and  determine,  definitely  and  f inally , ' such  rights  and 
obligations  as  are  therein  involved  and,  further  to 
assess  and  settle  finally  and  in  a  just  and  equitable 
manner  all  claims  or  grievances  which  have  arisen 
thereunder. 12 

According  to  a  long-time  official  of  the  Department  of 
Indian  Affairs,  Harris  believed  that  if  such  rights  existed, 
they  should  be  litigated.  Hence,  the  recommendation  of  a 
Cl  aims  Commission  on  outstanding  claims  and  grievances  v/as 
dropped  by  the  government.  Any  Indian  claims  that  did  exist 
would  be  handled  internally  in  an  administrative  way  by  the 
Department  of  Indian  Affairs,  or,  if  satisfaction  was  not 
obtained,  then  the  courts  were  the  only  other  option. 

Another  basic  aspect  of  the  political  context  of 
Indian  affairs  is  the  unique  situation  of  Indian  oeople  in 
Confederation.  Under  section  91(24)  of  the  BNA  Act,  the 
federal  government  assumed  jurisdiction  for  "Indians  and 
lands  reserved  for  Indians."  With  the  establishment  of 
Indian  reservations  under  federal  jurisdiction  and  the  post- 
Conf ederation  Indian  administration,  Indians  were  effectively 
living  in  a  unitary  state.  All  Indian  services,  whether 
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education,  or  housing  or  social  services  came  to  Indian 
people  through  the  federal  government,  not  through  the  nro- 
vinc ial  government.  Hence,  there  developed  over  time  a 
continuous,  intense  relationship  between  the  government  of 
Canada  and  the  Indian  peoples.  On  the  other  hand,  the  govern¬ 
ment  of  Canada,  already  in  the  late  1940s,  was  laying  plans 
to  have  the  provincial  governments  extend  their  services  to 
Indians.  On  the  other  hand,  many  Indians  grew  more  concerned 
to  entrench  their  rights  and  firm  up  their  relationship  v/ith 
the  government. 

By  the  1960s,  several  important  changes  were  to 
have  a  lasting  impact  on  the  political  context  of  Indian 
affairs.  Firstly,  in  1960,  under  John  Dief enbaker ' s  govern¬ 
ment,  the  Indian  people  were  given  the  vote.  Members  of 
Parliament  v;ith  Indian  people  in  the  constituencies  were 
therefore  compelled  to  take  greater  cognizance  of  the  con¬ 
cerns  of  their  Indian  constituents.  George  Manuel  in  his 
book.  The  Fourth  World--An  Indian  Reality,  notes  how  western 
Canadian  Indians  "...  believed  that  the  vote  v;as  one  useful 

\;ay  of  demonstrating  the  political  concerns  of  Indian  people 

1  4 

as  Indian  people. " 

Secondly,  the  Diefenbaker  government  and  later  the 
Pearson  government  accepted  the  renewed  recommendation  of  a 
second  Senate-House  of  Com,mons  joint  committee  on  Indian 
affairs  (1959-61)  that  a  Claims  Comiriission  be  established  to 
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handle  Indian  claims  and  grievances.  This  represented  a 
recognition  by  the  federal  government  that  the  Indian  claims 
would  not  go  away,  and  that  something  must  be  done  to  settle 
the  claims.  After  seeking  suggestions  of  interested  parties 
on  their  draft  Claims  Commission  legislation  (Bill  C-130) , 
the  Pearson  government  introduced  Bill  C-123  in  Parliament 
in  1965,  and  it  passed  first  and  second  reading  before  the 
August  elections.  With  a  continuing  minority  government 
situation  and  a  change  in  Ministers,  the  Claims  Commission 
legislation  was  not  re-introduced,  although  the  government 

X  6 

publicly  stated  in  1966  and  1967  that  it  intended  to  do  so. 
Thus  Indian  claims  remained  an  outstanding  issue  that  was 
passed  on  to  the  Trudeau  government.  Trudeau  has  not  into- 
duced  legislation  cn  this  matter  but  rather  has  turned  to  a 
Commission  of  Inquiry--The  Indian  Claim.s  Commission  of 
Canada--that  was  m.andated  to  recommend  methods  of  settling 
outstanding  Indian  land  claims. 

Thirdly,  the  federal  government  initiated  a  policy 
discussion  with  the  provincial  governments  v;ith  the  view  to 
having  an  extension  of  provincial  services  to  Indians.  The 
first  Federal-Provincial  Conference  on  Indian  Affairs  was 
held  in  1964,  and  the  discussions  of  this  conference  under¬ 
line  the  growing  recognition  and  importance  of  Indian  affairs 

17 

in  Confederation.  (This  conference  will  be  examined  in 

more  depth  in  chapter  four.) 
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Fourthly,  in  1966  two  events  occurred  which  were  to 
have  a  definite  impact  on  the  subsequent  politics  of  Indian 
affairs.  In  that  year,  the  government  followed  the  Classco 
Commission  reoonmiendations  on  government  reorganization  and 
set  up  a  new  "Department  of  Indian  Affairs  and  Northern 
Development."  This  new  pairing  for  Indian  Affairs  brought 
both  benefits  and  conflicts.  At  the  same  time,  Parliament's 
reform  of  its  standing  committees  had  its  impact  on  Indian 
affairs.  On  March  22,  1976,  the  House  of  Commons  passed  the 
following  order  of  reference: 

That,  saving  always  the  povvers  of  the  ComjTiittee  of 
Supply  in  relation  to  the  voting  of  public  monies,  the 
items  listed  in  the  Main  Estimates  for  1966-67,  relating 
the  Indian  Affairs  be  withdrawn  from  the  ComiTtittee  of 
Supply  and  referred  to  the  Standing  Committee  on  Indian^ 
Affairs,  Human  Rights  and  Citizenship  and  Iramigration . 

This  Standing  Committee  V7as  soon  to  become  the  "Standing 
Committee  on  Indian  Affairs  and  Northern  Development."  With 
the  Minister  and  his  officials  appearing  to  explain  the 
objectives,  programis  and  financial  estimates  of  Indian 
affairs,  opposition  and  government  m.embers  nov/  had  a  much 
better  opportunity  to  be  regularly  informed  and  knowledgeable 
on  Indian  matters.  In  addition,  Indian  leaders  made  repre¬ 
sentations  to  this  committee. 

Fifthly,  the  Indian  organizations  developed  a  new 
national  character  and  were  to  bring  a  new,  more  sophisti¬ 
cated  brand  of  Indian  pressure  group  politics  to  Canada.  By 
the  late  1960s  provincial  and  treaty  area  Indian  organiza¬ 
tions  were  able  to  form  a  national  Indian  organization--the 
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"Nat.ic^na]  Indian  Ivrol  lici'hood .  "  Harold  Cardinal  dcycj;.ibcs 
Indian  organizations  and  tho  creal'.ion  of  tlie  NIB  in  19G9  in 
the'  foil ow i n g  w ay : 

Nov.'  many  of  our  organizational  troubles  and  problems 
of  the  past  four  decades  have  been  recognized  and  over¬ 
come.  Strojig  provincial  leaders  are  emerging  and  behind 
them,  strong  provincial  organizeitions .  A  National  Indian 
Broth03:hood  lias  been  set  up  by  £ind  for  Indians,  Vvo. th  an 
office  in  Ottavva  from  which  we  can  present  our  case  for 
tlie  first  time  on  a  national  basis. 

For  Cardinal  and  other  Indian  leaders,  authentic,  representa¬ 
tive  Indian  organizations  were  crucial  to  their  cause, 
because : 

If  the  situation  of  the  Canadian  Indian  is  to  be 
altered,  even  allevi.ated the  central  issue  is  the  degree 
of  sophistication  that  './e  can  develop  in  creating  organ¬ 
izations  that  are  Indian  controlied  ana  representative 
at  the  reserve  level- 

Finally,  by  the  mid  1960s  significant  new  policy 

initiatives  began  to  emerge  from  within  the  Indian  Affairs 

...  21 

administration.  Here  I  am  especially  referring  to  the 
local  cel f-governm.ent  "grants  to  bands"  program,  v.iiich  v;as 
begun  in  1965.  This  program  began  to  involve  an  ever 
incireasing  number  of  bands ,  and  the  bands  became  responsible 
for  administering  both  their  own  revenue  funds  and  fo3:  some 
government  funds. 

All  of  these  key  factors  highlight  the  developiiig 
poJitical  context  of  Indian  affairs  by  the  late  1960s. 


•  196B-- Tiie  Open i n g  of  a  Nev;  Era  j.n 

Government-lndian  Relation s 


The  political  situation  of  Caiiada  in  1968  involved  an 
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election  campaign  between  Robert  Stanfield  and  Pierre  Trudeau 
and  has  been  described  by  historian  W.  L.  Morton  in  the 
following  terms: 

National  unity,  then,  was  the  prime  issue  before 
Canadians  as  they  prepared  to  choose  between  these  two 
men.  On  other  pressing  issues--inf lat ion ,  taxation 
troubles,  the  housing  shortage,  the  instability  of  the 
dollar  and  the  economy--there  was  no  clear  line  of  party 
division  .  .  .  The  victor  was  of  course  Trudeau  .  .  . 

Trudeau  provided  a  convincing  image  of  a  young  god  v;ho 
would  make  all  things  new  .  . 

At  a  meeting  with  Indian  representatives  several  years  later, 
Trudeau  himself  describes  how  the  Indian  matters  had  become 
a  1968  campaign  issue: 

Well,  Mr.  Chairman,  and  fellow  Canadians,  I  m.ight 
begin  with  something  that  your  Vice-Chairman  Mr.  Courchene 
referred  to,  the  hundred  years  of  frustration  and  dis¬ 
satisfaction  -  and  slowness  and  injustice.  We  recognize 
that,  we  all  recognize  that,  and  that  is  why  during  tlie 
last  election  campaign  it  w’-as  discussed  at  such  great 
length  by  Canadians  in  many  of  the  meetings  which  I 
attended,  not  only  with  Indians,  and  there  were  several, 
but  also  with  the  white  people  of  Canada, 

We  were  frequently  asked:  what  are  you  going  to  do 
after  one  hundred  years  in  order  to  give  the  Indian  man 
his  equality.  What  are  you  going  to  do  after  ci  hundred 
years  to  make  sure  there's  no  discrimination  against  him., 
that  he  will  beconie  a  full  Canadian,  not  a  special 
Canadian,  and  so  on. 

And  it  was  v/ith  this  in  mind  ...  It  was  I  repeat  an 
election  issue  not  created  by  us  or  indeed  only  by  you 
but  by  the  Canadian  people.  I  think  it  is  something  that 
has  come  to  the  surface  of  the  conscience  of  Canadian 
people.  .  .  .  we  do  realize  that  the  issue  of  Indian 

rights  is  very  much  on  the  conscience  of  the  Canadian 
people  and  that  it  has  to  be  solved. 

The  Prime  Minister  went  on  to  state  that  Indian  policy  was 

one  of  the  first  priorities  of  his  government.  Although 

Trudeau  appeared  to  be  saying  what  the  Indians  wanted  to 

hear,  subsequent  interviews  with  a  variety  of  officials  point 
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to  the  fact  that  Indian  matters  remain  a  personal  priority 
.  .  24 

of  the  Prime  Minister.  Even  though  Trudeau's  government 
was  to  have  a  gre^lt  many  problems  with  its  1969  Wliite  Paper 
on  Indian  Policy,  the  personal  interest  of  Trudeau  in  Indian 
policy  continues  to  be  an  important  political  factor. 

Also  in  1968  Harold  Cardinal  made  his  debut  as  a 
political  leader  with  his  election  to  the  presidency  of  the 
Indian  Association  of  Alberta.  Cardinal  brought  a  new 
politically  sophisticated  consciousness  to  the  Indian 
Association  of  Alberta  following  his  years  working  with  the 
Indian  Youth  Council  and  the  Canadian  Union  of  Students  in 
Ottawa.  This  is  evidenced  by  his  approach  in  J.96  8  to  Indian 
government  relations.  In  early  August,  1968  following  an 
lAA  executive  meeting.  Cardinal  sent  two  telegrams  to  the 
Minister  responsible  for  Indian  Affairs,  Jean  Chretien.  In 
the  first  telegram,  Cardinal  stated  that: 

(1)  The  Indian  Association  of  Alberta  v/ill  not  appoint  a 
member  to  the  Regional  Indian  Advisory  Council  as 
requested  by  the  Regional  Director  of  Indian  Affairs 

(2)  the  I.  A. A.  objects  to  the  methods  of  the  Departm.ent 
of  Indian  Affairs  appointing  Indian  representatives 
to  the  Regional  Advisory  Councils; 

(3)  the  I. A. A,  requests  meeting  with  federal  representa¬ 
tives  to  discuss  setting  up  a  more  democratic  ^^nd 
reprs'sentative  method  of  consultation  ,  2 5 

By  subsequent  telephone  and  telegraph  messages,  Cardinal 

clarified  that  he  was  unwilling  to  regard  the  Rejgional 

Director  as  the  "federal  representative,"  and  he  insisted 

that  a  federal  representative  from  Ottawa  come  to  Edmonton 
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to  meet  with  them,  i.e..  Cardinal  wished  to  deal  with  the 


people  who  held  the  actual  power  over  Indian  Affairs.  The 
second  telegram  to  Chretien  contained  the  following  message 


(1)  I. A. A.  requests  a  six  month  delay  in  the  Indian  Act 
discussions  because  of  the  lack  of  Indian  under¬ 
standing  of  the  Indian  Act  and  the  implications  of 
proposed  changes.  This  delay  would  allow  a  proper 
preparation  of  Indian  representatives. 

(2)  I. A. A.  requests  an  immediate  meeting  with  federal 
representatives  from  Ottawa  to  discuss  alterna¬ 
tives  .  26 

Cardinal  was  also  able  to  garner  the  support  for 


these  proposals  from 
Steinhauer,  Chief  of 
telegram  to  Chretien 


several  different  sources.  Ralph 

the  Saddle  Lake  Band,  sent  an  identical 

27 

regarding  the  Indian  Act  delay.  An 


editorial  of  the  Ednionton  Journal  supported  Cardinal’s 

2  8 

"reasonable  requests"  for  Indian  Act  consultation. 


Premier  Manning  wired  Trudeau  with  the  following  message: 

The  government  of  Alberta  fully  supports  the  request 
of  the  Indian  Association  of  Alberta  for  an  immediate 
m.eeting  with  responsible  federal  officials  from  Ottawa 
in  order  that  the  Indian  people  may  make  known  their 
objections  to  the  methods  of  procedure  in  the  proposed 
consul taricns  on  Amendments  to  the  Indian  Act.^^ 


Subsequently,  a  meeting  was  held  betv/een  the  Indian 
Association  of  Alberta  Board  and  the  Honorable  Robert 


Andras,  Minister  without  Portfolio,  and  J.  W.  Churchman, 

head  of  the  Indian  and  Eskimo  Affairs  Branch.  Following  an 

exhange  of  views,  the  lAA  held  firm  on  the  six  month  delay, 

and  Andras  agreed  to  bring  this  lAA  position  before  his 

30 

Cabinet  colleagues,  Andras  also  agreed  to  freeze  further 
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development  of  the  Reqional  Indian  Advisory  Councils. 

This  active  political  stance  of  the  lAA  under 

Cardinal  contrasted  with  the  pattern  of  lAA-federal  ejovern- 

ment  relations  since  the  late  1940s,  whereby  the  lAA  tended 

either  to  deal  with  the  Regional  office  or  to  wait  patiently 

for  months  before  DIA  in  Ottawa  replied  to  the  resolutions 

32 

from  the  lAA  annual  meetings.  Moreover,  Cardinal  sought 
government  funding  for  the  Indian  Association  of  Alberta  in 
order  to  adequately  consult  with  his  pejople  and  to  hire 
professional  staff.  The  voluntary  Indian  Association  of 
Alberta  of  earlier  times  thus  gave  way  to  a  politically 
sophisticated  Indian  organization  bettS'r  able  to  deal  v/ith 
modern  governments,  in  that  Cardinal  could  now  rely  on  his 
own  expertise  for  advice.  Subsequent  events  pointed  to  the 
fact  that  Cardinal  is  a  reform-oriented  politician,  and  that 
he  is  anxious  to  com.bine  the  wisdom  of  Indian  elders  w'ith 
desire  for  change  of  Indian  youth.  From  time  to  time,  this 
led  Cardinal  into  confrontation  with  government,  but  more 
often  hfi  was  involved  in  behind-the-scenes  negotiations  with 
various  government  ministers.  Cardinal's  political  style 
and  talents  thus  represented  a  new  force  to  be  reckoned 
with  on  government-Indian  xAssociation  of  Alberta  relations. 
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C .  Phase  I _ (1968 -7^0 )  --T lu^  Cov>'ernment 

of  Canada's  1969  Wliito  Paper  on 
Indian  Policy'  and  the  ladian 

"Red  Paper"  Response 


In  the  statement  by  the  Prime  Minister  referred  to 
earlier,  Trudeau  describes  one  of  the  consequences  of  the 


1968  election  for  his  new  government: 

.  .  .  one  of  the  very  first  priorities  of  r.he  govern¬ 

ment  which  was  elected  after  that  campaign  was  to 
appoint  a  minister--and  a  young  minister  who  also 
belonged  to  a  minority  in  Canada,  and  who  had  no  preju- 
di.ces  and  lionestly  didn't  think  he  was  up  to  the  job, 
but  who  had  courage  and  determination  and  who  had  no 
vested  interests  in  any  particular  solution--we  asked 
him  to  come  to  grips  v/ith  this  problem  and  to  come  to 
grips  with  it  quickly.  So  within  a  year,  a  little 
less,  he  did  propose  to  Cabinet  a  statement  of  oolicv 

3  3  ^  ^  . 

•  •  •  e 


The  new  minister  was  Jean  Chretien.  He  along  with 
Robert  Andras,  travelled  throughout  the  country  consulting 


with  Indian  people  about  a  new  policy.  These  consultations 


had  two  different  meanings  for  Indians  and  government, 
because  each  side  had  developed  an  agenda  that  involved 
quite  different  priorities.  Initially,  government  v/as 
primarily  concerned  about  revising  the  Indian  Act,  and 
Indians,  on  the  other  hand,  wished  first  and  foremost  to 
have  their  rights  and  claims  recognized. 

Several  central  factors  emerge  from  the  process  of 
"consultation"  and  policy  formulation  that  led  to  the  White 
Paper  statement  (see  Appendix  4  for  the  lAA's  summary  con- 
par  i  son  of  the  White  Paper  and  their  Red  Paper  response) . 
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Firstly,  the  government  viewed  this  statement  as  a  radical 

departure  from  the  past  policy.  Both  in  his  statement  to 

the  Standing  Committee  on  Indian  Affairs  and  to  the  House  of 

Conmons,  Chretien  emphasized  how  the  "paternalistic"  Indian 

policy  of  the  past  was  completely  inadequate  to  allow 

34 

Indians  to  take  over  control  of  their  own  affairs.  That 

is  not  to  say  that  there  were  no  elements  of  continuity  from 

past  policy,  but  rather  to  note  the  conviction  of  the 

minister,  who  was  ".  .  .  convinced  thiat  bold  new  initiatives 

are  required,  because  it  is  clear  that  the  old  ones  have  not 
35  . 

worked,"  and  the  radical  nature  or  the  constitutional  and 
legislative  changes  recom.mended  (for  example,  the  legisla¬ 
tive  and  constitutional  basis  of  discrimination  should  be 
removed).  Using  the  term.incl.ogy  of  public  policy  analysis, 
it  can  be  described  as  "non-incremental . "  Incrementalist 
public  policy  has  been  describee  by  Charles  Lindbom  as 

decision-m.aking  based  on  marginal  differences  between  a 

3  6 

number  of  alternatives  in  relation  to  the  set  goals."  In 

his  critique  of  Lindblom,  Yehezkel  Dror  points  out  that 

incrementalist  policy-making  pre-supposes  three  essential 

conditions,  one  of  these  being; 

The  results  of  present  policies  must  be  in  the  main 
satisfactory  (to  the  policy  makers  and  the  social  strata 
on  which  they  depend) ,  so  that  marginal  changes  are 
sufficient  for  achieving  an  acceptable  rate  of  improve¬ 
ment  in  policy  results. 

Indian  policy  had  proved  to  be  unacceptable  to  Canadian 
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policy-makers  and  the  electorate,  and  consequently  a 
non-i ncremental  policy  departure  was  perceived  to  bo 
sary  . 


radical 

neces- 


Secondly,  the  White  Paper  statement  of  1969  appears 
to  have  been  the  result  of  wide-ranging  consultations  not 
only  with  Indian  people  but  with  various  government  depart¬ 
ments  and  agencies.  The  consultations  with  Indians  produced 
an  unexpected  result  for  government,  as  the  Indian  represen¬ 
tatives  chose  to  express  their  grievances  and  claims,  and 

largely  ignored  the  Indian  Act  revision  suggestions  of  govern 
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ment  officials.  Similarly,  it  is  fairly  clear  from  the 

nearly  unanimous  Indian  rejection  of  the  White  Paper  policy 
that  few  of  the  Indian's  policy  suggestions  were  deemed  accep 
table  by  government.  In  a  published  article  on  Indian  policy 
Audrey  Doerr .  a  former  official  of  the  Privy  Council  Office, 
suggests  that  the  source  of  the  White  Paper  was  in  the  Depart 
ment  of  Indian  Affairs  and  particularly  the  deputy  minister: 

The  original  idea  to  issue  a  White  Paper  has  been 
claimed  by  J.  A.  MacDonald,  then  the  Deputy  Minister  in 
the  Department.  In  late  December  1968,  he  conceived  the 
plan  Vvhereby  the  Department  would  make  a  new  "offer"  to 
the  Indian  people.  When  the  Minister  returned  from 
Christmas  vacation  in  Jantuiry  1969,  ’''lacDonald  aoproached 
him  with  the  idea  and  was  able  to  persuade  hiiri  of  the 
political  utility  of  such  an  approach.  The  decision  was 
subsequently  approved  by  Cabinet  on  February  13,  1969. 

It  appears,  however,  that  there  were  many  inputs  from  diverse 

governmental  sources  before  the  final  White  Paper  of  1969  was 

issued.  These  sourcvos  included:  the  Department  of  Justice; 


the  Privy  Council  Office;  and  the  T^rime  '^''i  nister '  s  Office. 


A 


- 


i. 


'*  ‘4. 


■? 


4 


1< 


I 


-ft 


T/  •»■  - 


45 

In  a  recent  speech  to  the  Indian  Association  of  Alberta, 

R.  M.  Connelly  of  the  Department  of  Indian  Affairs  states 
that : 

D.I.A.N.D.  had  a  very  small  role  to  play  in  the  1969 
V'Jhite  Paper.  It  was  mainly  an  exercise  between  the 
Department  of  Justice  and  the  Privy  Council. 

It  is  reasonable  to  assume  that  the  sections  of  the  White 

Paper  dealing  v/ith  "lawful  obligations"  vis-a-vis  treaties 

and  the  constitutional  question  had  their  source  in  the 

Department  of  Justice,  because  it  is  their  job  to  provide  the 

^1 

federal  government  legal  opinion  on  such  matters.  Similarly, 
the  section  stating  that  "services  must  come  through  the  same 
channels  and  from  the  sam.e  government  agencies  for  all 
Canadians"  could- well  have  come  from  the  Privy  Council  Office 
(PCO) ,  probably  the  federal-provincial  section  of  the  PCO. 

In  a  recent  interviev?  with  an  official  from  outside  the 
Department  of  Indian  Affairs,  the  point  was  also  made  that 

42 

the  "P.C.O.  had  some  direct  input"  into  the  '69  White  Paper. 

It  may  also  be  assumed  that  the  Prime  Minister's  Office  had 
some  input  due  to  the  political  nature  of  the  proposals  and 
Trudeau's  personal  interest  in  these  matters. 

In  this  light,  I  think  the  "Statement  of  the  Govern¬ 
ment  of  Canada  on  Indian  Policy,  1969"  is  what  it  purports 
to  be--a  statement  of  the  governm.ent '  s  position.  In  my 
judgement,  it  was  not  a  simple  matter  of  competing  factions 
within  the  Department  of  Indian  Affairs,  as  Harold  Cardinal 
suggests  in  the  following  passage: 
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The  undcrhaiKlod  preparation  of  the  document  now 
established  as  Indian  policy  is  a  story  in  itself,  for 
it  was  a  case  of  a  continued  struggle  between  department 
officials,  headed  by  Deputy  Minister  John  A.  MacDonald, 
and  the  liberalizing  forces  led  by  Mr.  Andras.^"^ 

As  a  ‘"White  Paper"  the  1969  statement  on  Indian 
Policy  was  conceived  as  a  "discussion  paper"  to  evoke 
response,  and  in  this  regard  it  was  highly  successful. 

When  Chretien  presented  his  White  Paper  Indian  policy 
statement  to  the  House  of  Commons  on  June  25,  1969,  the 
opposition  parties  recorded  thei.r  general  agreement.  VJitliin 
a  month,  however,  as  Indians  voiced  their  negative  views  on 
the  White  Paper,  the  opposition  parties  changed  their  tune. 
Trudeau  later  chided  the  opposition  on  this  point: 


.  .  .  What  is  the  opposition's  Indian  policy?  It  vzas  one 

thing  this  day,  and  ten  days  later  it  was  another.  Pre¬ 
cisely,  what  it  is  we  do  not  know.  On  one  day  it  was 
years  too  late  and  on  another  it  was  ye^irs  too  soon.^*^ 

The  reports  of  the  "Standing  Committee  on  Indian 
Affairs  and  Northern  Development"  also  provide  evidence  for 
the  heavy  reliance  of  opposition  parties  on  the  viev/s  of 
Indian  people  as  the  basis  for  the  opposition  postion  on 

T  a-  1 

Indj.an  policy. 

Eventually,  the  government  felt  compelled  to  withdraw 
its  White  Paper  proposal  in  the  face  of  an  articulate 
"unofficial"  opposition,  namely  the  Indian  organizations  and 
a  less  than  sympathetic  public  response.  On  June  second  and 
third,  1970,  the  National  Indian  Brotherhood  met  in  Ottawa 
and  endorsed  the  Citizen's  Plus  "Red  Paper"  of  the  Indian 


A.ssociation  of  Alberta.  On  June  fourth,  1970  ,  the  "Red 
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Paper"  was  presented  to  the  Prime  Minister  and  members  of  his 

Cabinet,  Trudeau  effectively  withdrew  the  White  Paper  as  a 

complete  package  for  dealing  with  the  Indian  situation  in 

his  following  statement  to  the  Indians: 

.  .  .  we  will  be  meeting  again  and  we  will  be  furthering 

the  dialogue,  .  .  .  we're  in  no  hurry  if  you're  not  .  .  . 

and  we  won't  force  any  solution  on  you,  because  we're  not 
looking  for  any  particular  solution  .  .  .  ° 

The  Prime  Minister's  statement  v’as  generally  perceived  as 

47 

putting  the  White  Paper  on  Indian  Policy  on  the  shelf. 

On  March  17,  19  71  Jean  Chretien,  in  a  speech  at  Queens 
University,  confirmed  both  the  White  Paper  suspension  and  the 
new  consulativG  direction: 

The  Government  put  forvzard  its  proposals  for  a  future 
Indian  Policy  a  year  and  a  half  ago.  These  stimulated 
and  focussed  a  debate  and  have  served  a  necessary  purp'ose. 
They  are  no  longer  a  factor  in  debate.  The  Government 
dees  not  intend  to  force  progress  along  the  directions 
set  out  in  the  policy  proposals  of  June  196 9 .  The  future 

direction  will  be  that  which  emerges _ in  meetj.n gs  b e tween 

Government  and  Indian  representatives  and  people. ^ 
(Underlining  in  the  origrnal.) 

This  change  of  direction  was  made  concrete  within  the 

departmental  structure.  Later  in  the  spring  of  1971  Chretien 

announced  the  disbanding  of  the  DIA's  "Indian  Consultation 

and  Negotiation  Group"  which  had  been  responsible  for  the 

White  Paper  negotiations,  and  its  replacement  with  a 

"Research  and  Liason  Branch"  to  effect  stronger  liaison  with 

Indians,  provincial  governments  and  other  federal  depart- 
4  Q 

ments.  For  Chretien  this  was  .  .  in  keeping  with  the 

alterations  in  the  direction  of  Indian  policy. 

The  external  threat  that  the  VJhite  Paper  had  posed  to 
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status  Indians  in  Canada  presented  a  situation  that  allowed 
Indians  t.o  pull  together  as  never  before.  The  National 
Indian  Brotherhood  (NIB)  memher  organizations  stood  as  one 
in  their  rejection  of  the  '69  White  Paper,  and  the  NIB  unifi¬ 
cation  became  an  accomplished  fact.  In  1969-70,  Indian 
organizations  also  received  core  funding  and  hence  their 
capacity  to  deal  more  effectively  with  government  was  streng¬ 
thened  . 


In  terms  of  our  specific  interest  in  Indian  land 
claims  and  their  linkage  with  Indian  policy,  the  Government's 
1969  Indian  Policy  statement  included  the  following  main 
points : 


5.  Claims  and  Treaties 

Lawful  obligations  must  be  recognized. 

Many  of  the  Indian  people  feel  that  successive  goverxi- 
ments  have  not  dealt  with  them  as  fairly  as  they  should. 
They  believe  that  their  lands  have  been  taken  from  them 
in  an  improper  manner,  or  without  adequate  compensation, 
that  their  funds  have  been  improperly  administered,  that 
their  treaty  rights  have  been  breached.  Their  sense  of 
grievance  influences  their  relations  with  governments  and 
the  community  and  limits  their  participation  in  Canadian 
life . 

Many  Indians  look  upon  the  treaties  as  the  source  of 
their  rights  to  land,  to  hunting  and  fishing  privileges, 
and  to  other  benefits  .... 

The  terms  and  effects  of  the  treaties  between  the 
Indian  people  and  the  government  are  w'idely  misunder¬ 
stood.  A  plain  reading  of  the  words  used  in  the  treaties 
reveals  the  limited  and  minimal  promises  that  were 
included  in  them  .... 

The  basic  promise  to  set  aside  reserve  land  has  been 
kept,  except  in  respect  of  Indians  of  the  Northwest 
Territories  and  a  few  bands  in  the  northern  parts  of  the 
Prairie  Provinces.  These  Indians  did  not  choose  land 
when  the  treaties  were  signed.  The  government  wishes  to 
see  these  obligations  dealt  with  as  soom  as  possible  .  .  . 

The  Government  and  the  Indian  people  must  reach  a 
comn'ion  understanding  of  the  future  role  of  treaties.  .  . 
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Finally,  once  Indian  lands  are  securely  within  Indian 
control,  the  anomaly  of  treaties  between  groups  within 
society  and  the  government  of  that  society  will  require 
that  these  treaties  be  reviewed  to  see  how  they  might  be 
equitably  ended. 

.  .  .  Others  relate  to  aboriginal  claims  to  land. 

These  are  *so  general  and  undefined  that  it  is  not 
realistic  to  think  of  them  as  specific  claims  capable  of 
remedy  except  through  a  policy  and  program  that  wii],  end 
injustice  to  Indians  as  members  of  the  Canadian  community. 
This  is  the  policy  that  the  Government  is  proposing  for 
discussion.  .  . 

The  Government  has  concluded  that  further  study  and 
research  are  required  by  both  the  Indians  and  Government. 
It  V7ill  appoint  a  commissioner  who,  in  consultation  v/ith 
representatives  of  the  Indians,  will  inquire  into  and 
report  upon  how  claims  arising  in  respect  of  the  perfor¬ 
mance  of  the  terms  of  treaties  and  agreements  formally 
entered  into  by  the  representatives  of  the  Indians  and 
the  Crown,  and  the  administration  of  moneys  and  lands 
pursuant  to  schemes  established  by  legislation  for  the 
benefit  of  Indians  may  be  adjudicated. 

Another  section  of  the  '69  paper  dealt  with  Indian  lands, 
namely  established  Indian  reserves,  and  the  policy  proposed 
was  that  legal  title  be  transferred  to  the  Indian  bands  them¬ 
selves  rather  than  being  held  in  trust  by  the  federal  Crown. 
Indian  bands  would  therefore  be  able  to  utilize  the  land  as 
collateral  to  secure  loans.  Eventually,  the  government 
believed  that  reserve  land  would  also  be  subject  to  property 
taxes.  The  above  conception  of  the  treaties,  and  especially 
the  ending  of  special  status  for  Indians  and  their  reserve 
lands  was  the  nub  of  the  problem  connected  with  the  White 
Paper  in  the  view  of  Indian  peoples.  Indian  leaders  believed 
that  they  were  already  in  an  extremely  insecure  socio¬ 
economic  situation — with  poverty  a  way  of  life  for  many  of 
their  people--and  it  was  inconceivable  to  them  that  their 
position  could  be  furtiier  eroded  through  the  ending  of 
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treaties,  special  constitutional  status  and  special  status 
for  reserves.  Hence  the  near  universal  opposition  to  tlie 
policy  from  Indian  organizations  and  Indian  leaders. 

However,  pursuant  to  the  above  quoted  section  on 
claims.  Dr.  Lloyd  Barber  was  appointed  to  the  position  of 

5^ 

Indian  Claims  Commissioner  of  Canada  in  December  of  1969. 

In  light  of  his  association  with  the  government's  U^hite  Paper 
policy.  Barber  initially  had  an  extremely  rocky  road  to 
follow  in  the  Indian  communities.  Gradually,  Barber  did  win 
a  grudging  acceptance  from  the  Indian  people,  as  he  was  able, 
among  other  things,  to  get  his  terms  of  reference  expanded  to 

include  aboriginal  rights  questions  and  to  help  settle  the 

....  53 

treaty  7  ammunition  claiiri.  More  importantly,  as  time  went 
on  Barber  came  to  really  understand  the  Indian  position  on 
many  of  the  claims  and  Indian  policy  questions,  and  he 
increasingly  took  an  advocacy  role  for  these  Indian  positions 
in  society  generally  and  v/ith  the  government  of  Canada. 

Barber  represented,  therefore,  an  important  third  party  in 
developing  Indian-Government  relations. 

D.  Phase  II  (1970-74) --From  A  Policy 
Vacuum  to  a  Mew  Statement  on 
Aboriginal  Rights 

The  White  Paper-Red  Paper  exchange  created  a  new 
situation  for  Indian  policy  making  in  Canada.  Unilateral 
policy-making  by  government  had  been  found  to  be  unworkable. 
Government  now  had  to  adjust  to  the  new  situation  whereby  it 
would  "have  to  move  with  the  concurrence  of  Indian 
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leadership."  The  Department  of  Indian  Affairs  was  thrown 
into  a  situation  where  for  a  number  of  years  it  had  to  operate 
with  little  policy  direction,  i.e.,  a  policy  vacuum  had 
developed . 

On  the  side  of  Indian  leadership,  they  were  not 

anxious  to  come  forward  with  policy  suggestions  until  research 

on  Indian  rights  and  claims  had  been  completed,  and  it  took 

several  years  before  the  research  funding  for  their  rights 

55 

and  claims  was  confirmed  by  the  Cabinet.  This  research 
funding  was  to  cover  a  four  year  period  from  1972  to  1976  and 
totalled  $7.5  million  on  a  Canada-wide  basis.  Indian  leaders 
remained  suspicious  of  government  motives  but  did  make  several 
important  policy  suggestions,  including  the  "Indian  control 
of  Indian  education"  policy  paper.  Trudeau  and  Chretien  had 
tossed  the  "ball  into  the  Indian  court"  as  it  v/ere,  but 
Indian  leaders  found  that  policy  suggestions  are  extremely 
difficult  to  propose,  especially  when  Indian  policy  pre¬ 
supposes  an  Indian  consensus  and  this  normally  requires 
extensive  consultation  in  the  Indian  communities. 

Perhaps  the  best  reading  of  the  governm.ent '  s  new 
position  in  the  post-White  Paper  era  is  stated  in  the 
following  DIA  recoramendations ,  which  were  approved  by  the 
Cabinet  in  June,  1972: 

The  Governmient  could  confirm  indications  already 
given  to  the  Indians  that  the  1969  policy  proposals  are 
suspended  and  hence  not  being  implemented.  At  the  same 
timie  the  Govcrnruent  should  declare  its  intention  to  con¬ 
tinue  the  process  of  consultation  with  Indians  on  all 
matters  of  concern  to  them,  including  their  response  to 
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the  1969  proposals.  In  keeping  with  this  position,  and 
subject  to  any  judicial  rulings  handed  down,  no  funda¬ 
mental  policy  decisions  would  be  made  in  respect  of 
status  and  any  special  rights  flowing  from  it  until 
Indians  could  make  their  presentation  to  Government, 
probably  after  they  have  completed  their  research.  After 
Indian  submissions  are  received  a  full  scaJ.e  review  of 
Indian  policy  might  then  be  undertaken  and  decisions 
could  be  made  in  light  of  circumstances  at  that  time.  No 
preplanned  time  frame  would  apply  to  the  period  required 
to  complete  the  research  and  the  resultant  steps.  Mean¬ 
while,  in  consultation  with  Indian  people,  the  Government 
would  continue  its  efforts  to  improve  their  conditions, 
by  progressively  involving  them  in  the  administration  of 
their  own  affairs,  and  by  providing  programs  and  services 
or  arranging  for  them  with  the  provinces.  Programs 
would  be  adjusted  in  response  to  reasonable  Indian  pro¬ 
posals.  During  this  period,  federal  policy  and  program 
activities  would  require  careful  coordination  by  the 
Department  of  Indian  Affairs.  Within  this  general  frame¬ 
work,  there  would  be  no  inconsistency  in  taking  early 
action  to  deal  with  matters  that  could  be  settled  separ¬ 
ately,  such  as  land  entitlement  under  treaties  No.  8  and 
11,  other  Isiwful  obligations  and  changes  in  legislation 
to  facilitate  administration  and  devolution  of  respon¬ 
sibility  and  authority  to  Indian  people. 

In  the  same  cabinet  document,  'which  was  labelled  a  "situation 

report,"  the  following  financial  considerations  were  noted: 

Total  appropriations  for  the  Department  of  Indian 
Affairs  have  increased  from  ?120  million  in  1967-68  to 
$284.5  million  in  1972-73.  An  economic  development  fund 
which  Vv'ill  be  built  up  to  $50  million  and  now  stands  at 
$27  million  has  been  established.  Overall  Government 
expenditures  on  services  to  Indian  individuals  and 
conmiuni ties  increased  from  $150  million  in  1967-68  to 
ovej:  $300  million  in  1971-72.  Even  if  the  same  rate  of 
increase  is  not  maintained  increased  funds  in  excess  of 
current  levels  will  still  be  required  to  provide  the 
necessary  services  and  the  total  cost  will  remain  a  sub¬ 
stantial  element  in  the  national  budget.  This  estimate 
does  not  take  into  account  the  additional  funds  which 
wnill  be  required  for  land  and  treaty  settlements . 

Aiuother  interesting  aspect  of  this  Cabinet  memorandum, 
which  was  presented  by  Jean  Chretien,  was  the  breadth  of  the 
subject  malter.  Under  the  heading  of  "Factors, 
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sub-headings  were  examined  in  some  fourteen  pages  of  analysis 

The  1969  Policy  Proposals 
Indian  Counter-Proposals 
Indian  Act 

Consultation  and  Involvment 
Claims  and  Grievances 
Cultural  Heritage  and  Identity 
Social  Condition 
Off-Reserve  Indians 
Local  Government 
Education 

Economic  Development 

Coordination,  Control  and  Interdepartmental 
Relationships 

The  breadth  of  these  areas  of  examination  indicates  that 
the  Department  of  Indian  Affairs  operates  almost  as  a  mini¬ 
government  in  relation  to  its  Indian  clientele.  Moreover, 
the  complexity  of  the  areas  under  consideration  is  com¬ 
pounded  by  the  whole  history  of  Indian-Government  relations. 
Both  the  breadth  and  the  complexity  of  Indian  affairs  lend 
support:  to  the  view  that  the  Minister  responsible  for 
Indian  Affairs  must  rely  heavily  on  the  advice  of  his  civil 

servants.  This  viev/  was  confirmed  through  a  series  of 

59 

interviews  in  the  spring  of  1977.  This  reliance  on  the 
briefing  of  advisors  characterizes  to  a  greater  or  lesser 
degree  all  three  Mi nisters- -Chretien ,  Buchanan,  Allmand-- 
who  have  held  responsibility  for  Indian  Affairs  in  the 
Trudeau  Cabinet.  By  making  this  assertion,  I  am  not 
attempting  to  minimize  the  individUval  strength  and  attri¬ 
butes  of  the  three  Ministers  in  question,  but  rather  to  point 
out  a  constant  dimension  for  all  of  them.  This  relatively 
constant  factor  must,  howevei",  be  examined  in  light  of  the 
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new  factors  in  the  Trudeau  era,  namely,  the  policy  impact  of 

the  Indian  organizations  and  the  Indian  Claims  Commissioner 

Dr.  hloyd  Barber.  This  examination  v;ill  be  primarily  done  in 

the  next  chapter  on  the  "Indian  Rights  Process." 

The  1972  Cabinet  poli.cy  on  Indian  matters  led  to  a 

period  of  piecemeal  policy  and  programmes  development, 

because  Cabinet  felt  bound  to  receive  Indian  submissions 

before  a  full  scale  Indian  policy  review  could  begin  again. 

In  the  aforementioned  article  by  Audrey  Doerr,  she  asserts, 

"For  the  most  part,  Indian  policy  is  now  being  developed  on 

6  0 

a  piecemeal  programme-by-programme  basis."  In  order  to 
gain  a  m.ore  detailed  perspective  on  the  financial  implications 
of  various  Indian  Affairs  programmes  the  following  overviev:s 


are 

useful : 

Fiscal  Year  Ending 

March  31,  1965 

March  31,  1976 

1. 

Ongoing  Programs 

(a)  Education 

o*= 

$27 , 200,000 

130 ,942,000 

ct= 

7,415,000 

34,000,000 

(b)  Community  Affairs 

0  = 

12,640,000 

29,202,000 

c  = 

2,695,000 

54,291,000 

(c)  Econom.ic  Development 

0  - 

2,018,000 

20,184,000 

c  = 

656,000 

6,500,000 

2. 

Overall  DIA  Expenditure 

$60,000,000  (1964 

-6  5) 

$435,000 

,000  (1975-76) 

*  O  =  Operating  budget 
t  C  -  Capital  budget 
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3.  New  Programs 

(a)  Indian  Participation  Program  including  the  Indian 
Organization  Core  Fu.iding  (Secretary  of  State,  began 
1969-70) 

$1,336,000  (1970-71)  $13,632,000  (1975-76) 

(b)  Indian  Economic  Development  Fund  (began  1969) 

$8,000, 000/year 

(c)  Financial  Administrative  Devolution  to  Band  Councils 
(began  1965) 

$16,800,000  (1970-71)  54,125,000  (1975-76) 

(d)  Native  Cultural  Education  Centres  (began  1971) 

$5,269,000  (1971-72)  22,511,000  (1975-76) 

(e)  Indian  Rights  and  Treaties  Research  (began  1970) 

$1,200,000  (1971-72)  2,652,000  (1975-76)^^ 

The  above  cost  figures  are  taken  from  publishcKl  governmental 
estimates  and  costs,  but  do  not  reflect  any  expenditures  for 
Northern  Development  section  of  the  Department  of  Indian 
Affairs  and  Northeirn  Development.  In  addition,  it  should  be 
noted  that  the  governm.ent  undertakes  additional  Indian 
related  expenditures  through  the  departments  or  agencies  of: 
National  Health  and  Welfare,  Regional  Economic  Expansion, 
Central  Mortgage  and  Housing  Corporation,  and  the  Secretary 
of  State.  "Indian  health  services"  are  a  sizable  budgetary 
item  under  the  Department  of  Health  and  Welfare  with  these 
costs  running  near  one-ha] f  billion  dollars.  Taken  together, 
current  Indian  related  annuc'il  expenditures  for  the  Trudeau 
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government  now  runs  close  to  $1,000,000,000.  This  is  tangible 

substantiation  that  Indian-related  expenditure  is  a  policy 

priority  for  the  Trudeau  govrrnment.  In  most  interviews  with 

officials,  this  emphasis  on  Indians  as  priority  was  related 

6  2 

to  the  personal  interest  of  the  Prime  Minister.  In  this 

respect,  one  top  official  mentioned  that  the  Department  of 

Indian  Affairs  had  never  had  any  real  trouble  in  getting 

their  annual  departmental  estimates  through  the  Treasury 
6  3 

Board.  In  the  list  of  new  programs,  it  should  be  noted 
that  the  programs  dealing  with  core  funding  for  Indian  organ¬ 
izations  and  the  native  cultural  learning  centres  can  be  most 

clearly  traced  to  policy  suggestions  originating  in  the 

64 

Indian  orcjanizations .  Despite  the  ro.assive  infusion  of  funds 
into  the  Indian  communities,  many  Indian  leaders  still  beJ.ieve 
that  the  funding  is  inadequate  to  the  task  at  hand. 

In  the  area  of  aboriginal  land  claims ,  the  Trudeau 
governm.ent  did  change  its  policy.  In  a  recent  interview  Dr. 
Lloyd  Barber,  the  former  Indian  Claims  Commissioner  of  Canada, 
stated  that:  "The  main  v^atersheds  of  Indian  policy  since  1969 
have  been  the  1973  policy  statement  on  aboriginal  rights  and 

6' 

the  government's  decision  to  have  an  'Indian  Rights  Process.'" 

I  would  now  like  to  examine  the  influences  on  the  policy  pro¬ 
cess  immediately  prior  to  the  government's  aboriginal  rights 
decision  in  August,  1973. 

Perhaps  the  crucial  event  in  the  aboriginal  rights 
"turn  around"  of  the  federal  government  was  the  SupromvC  Court 
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of  Canada's  split  decision  in  January,  1973  on  the  aboriginal 

rights  of  the  Nishga  Indians. The  legal  impact  of  the 

Calder  decision  has  been  summarized  as  follows: 

.  .  .  seven  judges  divided  four  to  three  against  the 

Nishga  claim.  Six  of  the  band  supported  the  notion  of 
an  aboriginal  title  "dependent  on  the  goodwill  of  the 
Sovereign,"  but  there  was  no  agreement  on  the  fundamental 
questions  of  how  such  rights  might  be  extinguished  or 
evaluta ted . 6 / 

The  political  impact  was  also  important.  Shortly  after  the 

Supreme  Court  deci.sion,  the  Prime  Minister  ■  announced  to  a 

group  of  B.C.  Indians  that  the  government  was  reconsidering 

its  position  in  light  of  this  judicial  decision.  Apparently 

the  federal  Department  of  Justice  was  caught  off  guard  by 

this  decision,  and  their  previous  position  that  aboriginal 

6  8 

rights  did  not  exist  was  now  significantly  undercut.  This 

left  the  way  clear  for  the  Department  of  Indian  Affairs  to 

suggest  a  new  governmental  policy  on  aboriginal  riglits.  In 

February  of  1973,  the  Yukon  Indians  presented  their  aboriginal 

6  9 

rights  claim  "Together  Today  for  Our  Children  Tomorrow. " 

This  reasonable,  future-oriented  land  claims  proposal  received 
a  good  hearing  in  Ottawa. 

Just  before  the  government  was  scheduled  to  meet  with 
the  Yukon  Indians,  the  Prime  Minister  held  a  soecial  meeting 
to  discuss  the  issue  v;ith  his  key  advisors.  This  group 
included:  Jean  Chretien,  Basil  Robinson  (Deputy  Minister), 

John  Ciaccia  (Assistant  Deputy  Minister)  of  the  Department 
of  Indian  Affairs;  Otto  Lang,  Minister  of  Justice;  Gordon 
Robertson,  Secretary  of  the  Privy  Council  Office;  an  official 
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of  the  Prime  Minister's  Office;  and  Lloyd  Barber  and  Brian 

70 

Pratt  (Executive  Director)  of  the  Indian  Claims  Commission. 

The  Prime  Minister  asked  these  advisors  how  the  government 

should  respond  to  this  Yukon  proposal,  and  the  advice  was 

71 

unanimous--the  government  must  accept  the  proposal.  Later 

that  day,  the  Prime  Minister  announced  to  the  Yukon  Indians 

72 

that  he  was  prepared  to  negotiate  their  claim.  This 

effective].y  meant  that  the  government  was  going  to  recognize 

aboriginal  rights.  In  this  connection,  it  should  also  be 

mentioned  that  the  Standing  Committee  on  Indian  Affairs  and 

Northern  Developraent  had  agreed  to  the  National  Indian 

Brotherhood's  position  paper  on  Aboriginal  Rights,  and  this 

stand  of  the  comimittee  later  precipitated  a  special  debate 

73 

in  the  House  of  Commons  on  this  subject.  The  government 
did  not,  however,  announce  its  new  policy  on  aboriginal 
rights  until  August  8,  1973. 

In  light  of  the  significant  impact  on  future  land 
claims  negotiations  for  both  treaty  and  non-treaty  areas, 
the  most  important  elements  of  this  stat:ement  relating  to 
treaties  and  aboriginal  rights  are  quoted  below: 
re .  Treaties 

As  the  Government  pledged  some  years  ago,  lawful 
obligations  must  be  recognized.  This  remains  the  basis 
of  government  policy.  The  Federal  Government's  commit¬ 
ment  to  honour  the  Treaties  was  most  recently  restated 
by  Her  Majesty  .  .  .  "You  miiy  be  assured  that  the 

Government  of  Canada  recognizes  the  importance  of  full 
compliance  v/itn  the  spirit  aiid  terms  of  your  Trea  tic:s  ."^O 
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re.  Abor iqina.l  Rights 

The  present  statement  is  concerned  with  claims  and 
proposals  for  the  settlement  of  long-standing  grievances. 
These  claims  come  from  groups  of  Indian  people  who  have 
not  entered  into  Treaty  relationship  with  the  Crown 
.  .  .  In  essence,  these  claims  relate  to  the  loss  of 

traditional  use  and  occupancy  of  lands  in  certain  parts 
of  Canada  where  Indian  title  was  never  extinguished  by 
treaty  or  superceded  by  law,  .  .  .  The  lands  in  question 

lie  in  British  Columbia,  Northern  Quebec,  the  Yukon  and 
Northwest  Territories. 

In  reviewing  its  position  on  the  claims  of  Indian 
and  Inuit  people,  the  Government  has  had  the  benefit  of, 
and  takes  into  account,  submissions  made  by  their  organ¬ 
izations,  views  expressed  by  them  and  others  in  the 
Standing  Coiranittee  on  Indian  Affairs  and  Northern 
Development,  and  recent  proceedings  in  the  courts  in 
connection  with  Indian  claims. 

The  Government  has  been  fully  aware  that  the  claims 
are  not  only  for  money  and  land,  but  involve  the  loss  of 
a  way  of  life.  Any  settlement,  -chereiore,  iriust  contri¬ 
bute  positively  to  a  lasting  solTition  of  cultural,  social 
and  economic  problems  that  for  too  long  have  dcept  the 
Indian  and  Inuit  people  in  a  disadvantaged  position 
within  the  larger  Canadian  society. 

It  is  bfisic  to  the  position  of  the  Government  that 
these  claims  m>ust  be  settled  and  that  the  m.cst  prom.ising 
avenue  to  settlemient  is  through  negotiation.  It  is 
envisaged  that  by  this  means  agreements  will  be  reached 
with  groups  of  the  Indian  and  Inuit  people  concerned  and 
that  these  agreements  v/ill  be  enshrined  in  legislation, 
enacted  by  Parliament,  so  that  they  will  have  the 
finality  and  binding  force  of  law. 


The  Governmient  is  now  ready  to  negotiate  with  author¬ 
ized  representatives  of  these  native  peoples  on  the  basis 
that  where  their  traditional  interest  in  the  land  con¬ 
cerned  can  be  established,  an  agreed  form  of  compensation 
or  benefit  will  be  provided  to  the  native  peoples  in 
return  for  their  interest. 

The  first,  concrete  example  of  this  new  policy  being  imple¬ 
mented  through  to  the  final  passage  of  legislation  is  "The 

77 

James  Bay  and  Northern  Quebec  Agreement."  In  this  case, 
by  the  summer  of  1977  legislvition  had  been  passed  through 
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the  Parliament  of  Canada  and  the  Quebec  National  Assembly. 

At  the  present  time,  aboriginal  rights  negotiations  are  still 
underway  with  Indian  and  Inuit  peoples  of:  Yukon,  Northv;est 
Territories  and  British  Columbia.  In  the  latter  instance, 
the  province  of  British  Columbia  is  also  involved. 

Based  on  the  foregoing  analysis,  the  significant 
influences  in  order  of  priority  on  the  new  aboriginal  rights 
policy  of  the  government,  included: 

(a)  Supreme  Court  of  Canada  "Calder"  decision; 

(b)  the  policy  advice  of  the  Department  of  Indian 
Affairs; 

(c)  the  policy  advice  of  other  government  departm.ents  or 
agencies,  namely,  the  Privy  Council  Office,  the 
Prime  Minister's  Office  and  the  Department  of 
Justice ; 

(d)  the  policy  advice  of  the  Indian  Claims  Comimissioner 
of  Canada; 

(e)  the  presentations  of  the  Indian  organizations  to  the 
government;  and 

(f)  the  policy  position  of  the  Standing  Committee  on 
Indian  Affairs  and  Northern  Development. 

While  the  ranking  of  these  policy  influences  is  open  to 
debate,  I  think  that  I  have  isolated  the  various  sources  of 
policy  advice  for  this  particular  shift  in  Indian  policy. 

This  changing  constellation  of  sources  of  policy  influence 
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can  bo  seen  as  a  mid-point  between  the  unilateral  policy¬ 
making  evidenced  in  the  1969  White  Paper  and  the  eventual 
evolution  of  joint  policy-making  between  Indian  leaders  and 

9 

a  Committee  of  Cabinet. 

E .  Phase  III  (1974-77 ) --Organizational 
Changes  as  a  Background  to  the 
Evolution  towards  Joint 
Pol  icy-flaking 

In  light  of  the  fact  that  we  will  exantine  the  m.ain 
themes  of  the  evolution  to  joint  policy-making  in  the  next 
chapter  on  "Indian  Rights  Process"  (1974-77),  I  will  here 
only  examine  some  aspects  of  the  changing  organizational 
responses  by  two  of  the  key  participants--the  Departm.ent  of 
Indian  Affairs  and  Northern  Development  and  the  Indian 
organizations,  particularly  the  National  Indian  Brotherhood 
and  the  Indian  Association  of  Alberta.  This  wo'.  11  allow  us 
to  take  a  reading  on  the  progress  and  change  on  both  sides 
and  will  provide  a  background  for  the  next  chapter. 

As  our  examination  has  shown,  the  White  Paper-Red 
Paper  exchange  led  to  a  highly  political  environment  and  Lo 
a  further  erosion  of  trust  between  Indians  and  government. 

The  consequent  suspicion  of  natives  heiglitened  the 
tensions  on  both  sides.  These  problems  were  somewhat  over¬ 
come  by  certain  mutually  agreed  upon  policy  directions,  such 

as  the  aboriginal  riglits  statem.ent  in  1973  .  In  any  event, 
this  new  political  environment  has  forced  the  Department 
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of  Indian  Affairs  to  reassess  its  role  in  relation  to  Indian 
people . 


The  chancjing  role  of  the  Department  of  Indian  Affairs 
Indian  and  Eskimo  Branch  has  been  described  in  various  ways. 
In  the  most  recent  Annual  Report  of  the  Department  of  Indian 
Affairs  and  Northern  Development,  the  changing  role  is 
described  as  follows: 

The  Indian  and  Eskimo  Affairs  Branch  seeks  to  assist 
Indian  and  Eskimo  populations  in  administering  their  own 
affairs.  This  is  part  of  the  continuing  change  in  the 
Department's  role  from  one  of  control  and  direction  to 
one  of  support  and  of  bringing  the  necessary  resources 
to  Indian  populations  so  that  self  determination  can  be 
achieved,  at  a  rate  and  in  a  style  suitable  to  the 
people .  ° 

The  evolving  departmental  role  might  therefore  be  placed  on 

a  continuum  between  the  older  position  of  "protector"  and 

the  current  position  of  "consultation,  negotiation  and 
7  9 

partnership . " 

The  highly  politicized  situation  of  Indian  policy¬ 
making  at  the  top  has  had  implications  for  the  program, 
implementation  role  of  the  regional  offices.  In  a  recent 

interview,  form.er  acting  Regional  Director,  Bob  Carney, 

8  0 

expressed  the  frustration  of  the  ambiguity  of  poliev.  By 
ambiguity  Carney  means  that  a  responsible  official  often  is 
unclear  how  to  respond  to  inquiries--for  example,  w’hether 
or  not  a  particular  program,  such  as  post-secondary  student 
funding,  is  in  any  one  of  the  following  categories: 
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under  negotiation  with  the  National  Indian  Brother¬ 
hood  ; 

(b)  no  further  funds  available  in  the  current  fiscal 
year ;  • 

(c)  funds  possibly  available  froir;  other  federal  or 
provincial  sources;  and 

(d)  some  furtlier  funds  available  from  discretionary 

.  .  81 

sources  available  to  the  Minister. 

For  another  top  official  at  the  regional  office,  the 
principal  implications  of  recent  Indian  policy-making  are 
that  all  policies  must  be  a  joint  endeavour,  and  that  the 

8  2 

DIA  must  shift  from  being  a  "doer"  to  being  an  "advisor." 

Certainly,  this  last  comment  is  an  indication  of  the  appars^nt 

direction  of  events  and  the  change  in  philosophy  and  role  of 

the  DIA.  Problems  remain,  however.  At  the  present  time, 

there  is  no  legislative  base  for  the  strong  trend  tov/ards 

devolution  of  authority  to  Indian  bands,  v/hether  in  the  area 

of  education  or  band  administration.  Consequently,  Band 

Councils  must  operate,  in  effect,  as  an  "extension  of  the 

8  3 

Department  of  Indian  Affairs." 

The  changes  in  role  perception  are  also  evident  in 
The  Department's  Ottawa  staff,  who  must  reckon  with  an 
articulate  Indian  leadership  from  all  parts  of  the  country. 
Indian  leaders  would  prefer  to  meet  directly  v;ith  the 
Minister  responsible  for  Indian  Affairs, 
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officials,  and  this  forces  the  Ottawa  bureaucracy  to  be  on 
their  toes,  in  that  the  Minister  now  has  another  source  of 
potential  policy  advisors. 

This  being  said,  it  is  still  clear  that  the  Minister 

relics  heavily  on  the  advice  of  his  civil  servants.  In  two 

separate  interviews  with  civil  servants  in  DIAND  who  have 

seen  the  coming  and  going  of  three  ministers,  some  light  is 

shed  on  the  style  of  the  three  Ministers  in  dealing  with 

84 

their  officials.  Jean  Chetien  appears  to  have  relied  on 
civil  servant  policy  advice,  but  he  often  put  the  final  pro¬ 
posals  to  Cabinet  in  his  ov;n  words  using  several  different 

85 

options  to  meet  a  particular  situation.  Judd  Buchanan  v/as 

a  good  listener  and  perhaps  was  the  most  dependent  Minister 

on  civil  servant  policy  advice,  but  he  did  not  alv/ays  take 
86 

this  advice.  Warren  Allraand  liad  the  tendency  to 

bring  more  of  his  own  views  on  alternative  options  or  concepts 

to  departmental  policy  discussions,  and  there  is  some  concern 

87 

that  he  does  not  listen  enough  to  civil  servant  advice. 

In  any  event,  these  changes  in  the  Department  of 
Indian  Affairs  perception  of  itself  and  its  role  might  be 
ascribed  to  a  shift  in  "agency  philosophy"  to  use  a  phrase 
of  Peter  Self,  a  Public  Administration  professor.  Self 
describes  the  importance  of  an  agency  philosophy  in  the 
following  way: 

.  .  .  agency  philosophies  are  shaped  by  relationships 

with  clients.  The  client  group  may  be  small  and  ill- 
organized  or  it  may  be  the  opposite.  In  the  foianer  case, 
the  professional  staff  of  the  agency  will  probably  reejard 
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themselves  as  protectors  and ■ defenders  of  the  client 
group  and  interpreters  of  its  needs.  An  example  is 
problem  families.  In  the  latter  case,  the  clients  will 
articulate  their  own  demands  effectively,  and  the  agency 
will  face  the  problem  of  squaring  these  demands  with  its^ 
intepre tation  of  public  policy.  An  example  is  farmers. 


To  follow  Self's  line  of  thought,  the  Department  of  Indian 
Affairs  is  rapidly  moving  from  the  former  to  the  latter  situ¬ 
ation.  Indian  Affairs  is  likely  tending  to  becom.e  like 
other  departments  with  a  highly  politicized  clientele,  and 


the  actual  bureaucratic  influence  will  vary  from  Minister  to 


Minister  along  the  lines  suggested  by  Thomas  Hockin : 


The  amount  of  leverage  a  minister  actually  exercises 
with  his  officials  varies,  am.ong  other  things,  according 
to  the  personalities  involved,  the  prestige  of  minister, 
the  length  of  stay  of  the  minister  in  his  portfolio,  and 
most  important,  the  prim.e  minister's  or  cabinet  s  (or 
its  staff  agency,  the  privy  council's)  willingness  to 
back  up  the  minister  on  his  policy  initiatix/es  to  cver- 
come  the  objectives  and  delay  tactics  from  officials  in 

his  department . 

Stated  more  positively,  the  support  of  the  Prime  Minister  is 
crucial.  If  we  look  at  the  records  of  both  Chretien  and 


Buchanan  as  Trudeau  Ministers  responsible  for  Indian  Affairs, 
we  note  that  Chretien,  an  original  Trudeau  minister,  has  been 
promoted  while  Buchanan  demoted  and  this  is  probably  indica¬ 
tive  of  the  Prime  Minister's  opinion  of  the  two  men.  It  may, 
therefore,  be  surmised  that  Chretien  likely  had  firmer 
backing  from  the  Prime  Minister  in  the  running  of  the  Indian 
Affairs  department.  Since  Warren  Allmand  was  the 
Minister  of  Indian  Affairs  for  such  a  short  period  of  time, 
it  is  difficult  to  m.ake  any  evaluation  of  his  political 
clout  v;ith  the  Prime  Minister  vis-a-vis  Indian  policy^. 
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In  this  Trudeau  era  of  government,  the  Indian  organ¬ 
izations  have  undergone  real  changes  in  political  sophisti¬ 
cation  and  effectiveness.  Part  of  the  change  in  poli.'.ical 
effectiveness  'can  be  attributed  to  a  more  sympathetic  modern 
political  environment.  Within  the  Indian  organizations  them¬ 
selves,  however,  many  changes  have  occurred.  Firstly,  the 
development  of  the  National  Indian  Brotherhood  was  essential 
to  deal  with  the  national  government.  V'Jhatever  its  more 
recent  problems  of  reaching  a  consensus  of  Indian  leaders, 
the  National  Indian  Brotherhood  came  together  as  an  effective 
national  voice  of  Indian  people  in  response  to  the  govern¬ 
ment's  White  Paper  and  as  a  result  of  strong  Indian  efforts 
to  make  it  work. 

Secondly,  the  Indian  organizations  have  effectively 
utilized  the  media  to  present  their  cases  to  clie  public  In 
other  instances,  they  have  presented  well  documented  briefs 
to  the  Standing  Committee  on  Indian  and  Northern  Affairs  and 
to  the  government.  These  well  documented  briefs  are  due  in 
part  to  a  shift  in  emphasis  within  the  Indian  organizations 
from  voluntary  associations  to  Indian-style  bureaucracies 
with  a  paid  professional  staff  and  field  workers. 

Thirdly,  the  Indian  leaders  themselves,  although 
they  had  some  previous  experience  dealing  with  the  Dep'>artment 
of  Indian  Affairs,  gained  much  experience  in  the  negotiations 
associated  with  the  White  Pap»er-Red  Paper  exchange  and  its 


aftermath.  This  " 
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that  the  White  Paper  had  presented  for  Indian  communities, 
strengthened  the  confidence  of  Indian  leaders  to  deal  effec¬ 
tively  with  government-  That  is  not  to  say  that  there  were 
no  defeats  along  the  way.  Harold  Cardinal  resigned  as 
President  of  the  Indian  Association  of  Alberta  in  December 
1971  as  the  result  of  accusations  by  Jean  Chretien  that  the 

Indian  Association  of  Alberta  had  failed  to  properly  account 

90 

for  government  funding.  Cardinal  was  re-elected  to  office 
the  following  June,  and  returned  to  do  battle  with  the  govern¬ 
ment.  Chretien's  attacks  had  a  definite  impact  on  Cardinal's 
thinking,  in  that  he  afterwards  advocated  that  Indians  care¬ 
fully  pick  their  battles  v/ith  government  so  as  not  to  enter 

91 

into  struggles  they  were  bound  to  lose.  Cardinal  and  other 
Indian  leaders  learned  a  great  deal  in  the  dealings  with  the 
Trudeau  government  even  if  this  experience  did  bring  som.e 
political  scars. 

To  relate  this  experience  and  evolution  of  Indian 

organizations  to  other  pressure  groups  in  Canadian  society, 

the  article  by  A.  Paul  Pross,  "Pressure  Groups:  Adaptive 

Instruments  of  Political  Communication,"  provides  us  with  a 

92 

point  of  reference.  Pross  juxtaposes  "issue-oriented"  and 
"institutionalized"  pressuie  groups  on  a  continuum  with  the 
usual  progression  of  pressure  groups  from  the  issue-oriented 
category  to  the  institutionalized  category.  In  attempting 
to  relate  the  Pross  categories  to  the  National  Indian 
Brotherliood  and  the  Indian  ^ssocisiticn  of  Alberta  the 
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adaptcition  of  the  Pro£-*5  continuum  framework  emerges  as  seen 
in  Table  1.  Thus,  we  can  see  that  these  two  Indian  organiz¬ 
ations  have  some  attributes  of  fledgling  pressure  groups  (in 
terms  of  objectives  and  media  orientation) ,  and  some  attri¬ 
butes  of  mature  pressure  groups  (in  terms  of  organizational 
features) ,  and  some  attributes  of  an  institutionalized 
pressure  group  (in  terms  of  access  to  government) .  This 
latter  aspect  of  access  to  government  w'ill  be  fully  explored 
in  the  next  chapter. 

However,  there  are  certain  characteristics  of  Indian 
organizations  that  definitely  differ  from  this  pressure  group 
continuum.  Firstly,  Indian  organizations  are  somewhat  closer 
to  political  parries  in  their  objectives.  Here  I  am  referring 
to  the  fact  that  most  Indian  organizations  v/ish  to  assume 
some  of  uhe  responsibilities  of  governm^ent ,  particularly  to 
administer  certain  program  services  for  Indian  people. 
Secondly,  Indian  organizations  find  it  perfectly  normal  to 
make  public  statements  against  the  government  department 
which  is  most  closely  associated  with  their  concerns.  This 
runs  contrary  to  the  practices  of  most  "institutionalized, 
access-oriented"  pressure  groups.  Thirdly,  Indian  organiz¬ 
ations  prefer  to  deal  almost  exclusively  with  the  Minister 
of  Indian  Affairs  or  with  Cabinet  Ministers,  but  they  have  a 
deep  distrust  of  bureaucrats.  This  practice  is,  in  all 
likelihood,  related  to  what  Indians  consider  to  be  mishandling 
of  Indian  Affairs  by  the  bureaucracy.  AgaJn  this  practice' 
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differs,  at  least  to  some  degree,  with  most  other  pressure 
groups . 

F .  Indian  Policy  and  Public 
Policy  Definitions 

At  this  juncture,  T  would  like  to  review  hov;  our 

examination  of  Indian  policy  relates  to  a  definition  of  pub- 

94 

lie  policy  developed  by  Richard  Simeon.  He  describes 

public  policy  by  using  three  dimensions:  scope,  means  and 
95 

distribution.'  For  Simeon,  the  scope  of  government  is 

defined  as  "  .  .  .  the  range  of  matters  which  are  siibject  to 

9  6 

public  choice  and  in  which  governments  are  involved.  As 
we  have  seen,  Indians  have  been  living  in  a  unitary  state 
administered  by  the  Departm.^nt  of  Indian  Affairs.  In  fact, 
the  department  has  exhibited,  since  World  War  II,  a  type  of 
"positive  state"  presence  on  Indian  reserves  by  way  of 
involvement  in  such  areas  as  education,  economic  development, 
health  and  band  government.  Latterly,  this  scope  of  govern¬ 
ment  has  been  decreased  in  so  far  as  the  Indian  band  adminis¬ 
trations  have  taken  over  more  and  more  of  their  ov/n  affairs. 

One  iraportant  aspect  of  Indian  policy  is  its  relation 
to  Indian  lands  and  Indian  land  claims.  We  have  noted  the 
two  headings  of  federal  jurisdiction  under  section  91(24) 
of  the  BNA  Act,  namely  "Indians"  and  "lands  reserved  for 
Indians."  In  the  latter  connection,  the  federal  government 
negotiated  to  extinguish  the  Indian  aboriginal  rights  to  the 
land,  and  then  the  [ndi.an  treaty  settleraents  that  followed 
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formed  Icey  ingredients  of  Indian  policy.  Moreover,  tiie 
Indian  Act  has  alv/ays  contained  primary  sections  on  Indian 
reserve  lands  and  the  protection  of  these  lands- -for  example, 
certain  legal  ’procedures  had  to  be  followed  before  reserves 
could  be  surrendered.  Both  of  the  key  policy  statements  in 
1969  and  1973  of  the  Trudeau  government'  dealt  with  Indian 
reserve  lands  and  Indian  land  claims.  For  the  Indi.an  people 
themselves,  the  Indian  lands  are  the  vital  base  for  their 
future  economic  and  social  well-being.  Hence,  Indian  policy 
and  Indian  land  policy  are  closely  linked  for  both  government 
and  Indians. 

"Means"  is  defined  by  Simeon  as  ".  .  .  the  means  by 

Q7 

w'hich  governments  make  and  enforce  policy  choices.""  An 

historical  excimd.nation  of  the  Indian  Act  shows  the  unique 

regulatory  and  coercive  laachinery,  whicli  the  Minister 

responsible  for  Indian  Affairs  has  held.  Jean  Chretien 

admitted  this  power  still  exists  today: 

In  the  Indian  Act,  there  are  135  clauses  and  I  think 
111  of  them  mention  that  rhe  Minister  "must"  and  "shall" 
and  "will"  and  so,  do  this  for  Indians.  I  think  the 
Indians  are  able  to  make  their  own  decisions  and  we  have 
to  change  the  pattern  to  allow  Indians  to  make  their  ow^n 
decisions  at  the  band  level  .  . 

As  we  have  seen  in  the  White  Paper  exchange,  there  are 

definite  limits  to  the  coercive  power  of  the  government. 

Indeed,  the  government  has  shifted  the  emphasis  more  recently 

to  less  coercive  and  more  cooperative  efforts  of  making  and 

enforcing  policy. 

The  distribution  dimension  of  public  policy  is  dcfiiit'd 
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by  Simoon  in  a  series  of  questions: 

Who  gets  v;hat?  How  are  the  costs  and  benefits  of 
government  activity  distributed  among  members  of  society? 
To  what  extent  does  government  serve  as  a  mechanism  for 
redistribution  of  income  or  other  benefits?^^ 

The  dramatic  rise  in  Indian  expenditures  in  the  last  dc'cade 
indicates  that  Indians  are  increasingly  on  the  receiving 
end  of  a  solid  portion  of  federal  public  spending.  Para¬ 
doxically,  through  Indian  reserve  income  tax  exemptions, 
Indians  are  not  contributing  very  much  to  governmental  tax 
revenues.  Within  the  Indian  communities  themselves,  however, 
there  are  conflicting  demands  for  the  funds.  In  Alberta, 
the  Indian  bands  were  eventually  successful  in  getcing  all 
the  na.tive  cultural  learning  centre  funds  at  the  expense  of 
the  Indian  Association  of  Alberta.  On  the  other  ha.nd,  the 
lAA  had  been  successful  in  hanging  on  to  the  major  share  of  the 
claims  research  funding.  The  conflict  over  f unding-'-the  v/ho 
gets  what?  aspect  of  policy--has  had  other  repercusions  in 
Alberta.  Specifically  it  has  contributed  to  political  conflicts 
and  disunity  betv/een  the  lAA  and  the  member  Indian  bands. 

Concluding  N o ^e 

The  evolving  political  context  and  the  evolution  of 
political  relations  betv/een  the  Trudeau  government  and  the 
Indian  organizations  has  been  our  principal  concern  in  this 
chapter.  " Gove rnm.ent-- Indian  relations"  in  this  period  have 
been  in  a  state  of  flux  and  change,  but  eventually  both 
si.dcs  evolved  a  different  position,  mainly  as  the  result  of 
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the  V7hitG  Paper-Red  Paper  exchange  and  its  afternath.  Th*is 
dynamic  qovernmcn t-Indian  interaction  was  to  reach  a  new 


plateau  in  the  "Indian  Rights  Process,."  which  will 
next  area  of  study.  By  the  mid  1970s,  however,  it 
already  clear  the  subject  of  Indian  policy  and  Ind 
represented  a  highly  controversial,  politicized  is 
both  the  federal  government  and  the  Indian  people . 
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The  core  fundinq  proposals  of  the  Indian  organiza¬ 
tions  have  already  been  mentioned.  The  native  cultural 
learning  centres  programme  originated  with  the  concept  of  an 
"Alberta  Indian  Education  Centre"  included  in  Citizens  Plus 
of  the  Alberta  Indian  Chiefs. 
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CHAPTER  3 


GOVERNMENT- INDIAN  RELATIONS  (PART  II) : 

THE  "INDIAN  RIGHTS  PROCESS"  1974-77 

Introdu ction 

The  "Indian  Rights  Process"  is  one  of  the  main  water¬ 
sheds  in  Indian  policy  development  since  1969,  according  to 
the  Indian  Claims  Comraissioner  of  Canada,  and  j.s  therefore 
the  subject  of  the  chapter.^  I  will  exam.ine  the  policy- 
making  influences  of  the  Neitional  Indian  Brotherhood  and  of 
the  Indian  Claims  Commission  on  the  federal  Cabinet,  and  I 
will  consider  the  questioii--doe3  this  new  Indian  Rights 
Process  constitute  a  real  sharing  of  power  or  sovereignty 
by  the  federal  Cabinet  v/ith  the  National  Indian  Brother¬ 
hood? 

A.  A  Wider  Context  for  the 

Problems  of  Government- 
Indian  Consvi Itations 

Contem.porary  political  scientists  often  examine  the 
question  of  sovereignty  in  Canada  by  focusing  on  the  divided 
sovereignty  of  the  provincial  and  federal  governments.  In 
this  chapter  I  propose  to  examine  the  question  of  sovereignty 
from  a  dif fereiit  perspective ,  namely,  what  are  the  political 
limits  on  the  sovereignty  of  the  federal  government  regarding 
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the  exercise  of  its  responsibilities  under  Section  91(24)  of 
the  BNA  Act — "Indian  and  lands  reserved  for  Indians"? 

G.  K.  Roberts,  in  his  A  Dictionary  of  Politic^il 

Analysis  has  usefully  defined  "sovereignty"  as  follows: 

.  .  .  .  By  sovereignty  is  meant  the  ultimate  pov;er  pos¬ 

sessed  by  a  person  or  institution  in  a  political  com¬ 
munity,  to  decide  on  political  matters  (e,g.  the 
establishment  of  goals,  the  statement  of  priorities,  the 
resolution  of  conflict)  and  to  enforce  these  decisions 
once  made. 

As  a  philosophic  concept,  it  arose  in  the  sixteenth 
and  seventeenth  centuries,  as  the  concept  of  the  nation¬ 
state  was  emerging  and  political  conflicts  over  the  role 
of  the  Church  in  civil  affairs  were  reaching  their  crux. 
Philosophers  and  jurists  such  as  Bodin,  Hobbes, 
Blackstone  and  Austin  were  all  contributors  to  the 
development  of  the  notion. 

Yet  observably  political  comirranities ,  including 
states,  do  exist  wirhout  possessing  the  one,  single,  and 
identifiable  inscituticn  that  fulfils  the  conditions  of 
the  definition.  Federal  states  are,  by  definition  , 
states  in  which  the  political  authority  of  both  the 
federal  and  the  provincial  units  is  limited;  ncr  can  the 
Constitutional  or  Supreme  Court,  charged  with  inter¬ 
preting  the  'constitutional  contract'  of  federalism, 
be  regarded  as  sovereign,  for  it  lacks  power  to  enforce 
its  decisions  (e.g.  USA,  West  Germany).  Even  at 
federal  level,  it  is  clear  that  the  President  and 
Congress  limiit  the  political  power  of  each  other.  In 
Britain,  even  the  prime  minister  cannot  be  regarded  as 
possessing  the  ultimate  authority  envisaged  in  the 
definition.  Only  be  a  circular  process  of  broadening 
the  concept  to  equate  it  vjith  the  fact  of  political 
community  itself  can  it  be  claimed  that  in  every 
political  conmunity  there  is  an  ultimate  source  of 
political  decision  and  authority. 2 

In  order  to  relate  this  definition  to  our  concerns,  I  will 

examine  the  question--has  the  federal  government  broadened 

its  concept  of  sovereignty  to  include  representative  Indian 

leaders  in  the  exercise  of  the  responsibilities  for  policy- 

making  for  "Indians  and  lands  reserved  for  Indians"? 
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A  second,  distinct  but  related  problem  is  that  of  the 

internal  responsibility  of  the  Canadian  government.  Harold 

Laskr ,  a  political  theorist,  suggests  that  a  theory  of 

sovereignty  applied  to  the  modern,  sovereign  state  must  be 

informed  by  and  based  on:  an  historical  analysis,  a  theory 

3 

of  law,  and  a  theory  of  political  organization.  In  this 

chapter,  I  will  primarily  examine  this  last  issue  of  political 

organization.  Laski  suggests  that  one  of  the  three  ways  that 

a  modern  state  can  be  held  internally  responsible  is:  "by 

the  sources  of  organized  consultation  with  which  it  is 
4 

surrounded."  Laski  assets  that  there  is  a  real  urgency  to 

develop  this  organized  consultation: 

The  first  great  need  of  the  modern  state  is  ade¬ 
quately  to  organize  institutions  of  consultation.  The 
weakness  of  the  present  system,  and  one  of  the  real  roots 
of  its  irresponsibility,  is  that  a  government  is  com¬ 
pelled  to  consult,  not  an  association  which  represents 
the  interests  affected  by  some  statute,  but  those  only 
whose  protest  against  its  action  it  chooses  to  deem 
important . ^ 

The  following  analysis  dealing  v/ith  the  slow  evolu¬ 
tion  towards  government-Indian  joint  policy-making  can  be 
viewed  within  this  wider  context  of  the  real  problems  for 
modern  states  to  remain  internally  responsible,  and  the 
challenge  for  various  associations  and  individuals  in  our 
society  to  insure  that  governments  are  kept  responsible. 

This  study  will,  therefore  allow  us  to  consider  whether  the 
government  is  actually  willing  to  give  up  some  of  its 
sovereignty  or  pov7er  in  order  both  that  Indian  representa¬ 
tives  can  be  directly  involved  in  Indian  policy-making,  and 
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that  it  may  be  considered  internally  responsible  through  an 
institution  of  organized  consultation. 

B .  The  Rise  of  Indian  Militancy  and 
its  Initial  Impact  on  Cabinet/ 

National  Indian  Brotherhood 
Relations 

On  July  8,  1974  the  government  of  Prime  Minister 

Trudeau  won  a  stunning  election  victory  with  a  strong  working 

majority  in  the  House  of  Commons.  For  Trudeau  and  his  Cabinet 

colleagues  the  prospects  for  the  future  looked  bright.  Not 

so  for  Judd  Buchanan,  the  new  Minister  of  Indian  Affairs  and 

Northern  Development.  Upon  taking  over  his  new'  duties, 

Buchanan  w'as  faced  v/ith  an  armed  occupation  by  150  O jibway 

men,  women  and  children  of  Anicinabe  Park  in  Kenora,  Ontario. 

These  Indians  claimed  a  1929  agreement  earmarked  the  park  for 

their  use,  and  that  it  had  been  illegally  transferred  to 

Kenora  by  the  Department  of  Indian  Affairs  in  1959. 

Buchanan  warned  the  Indians  that  armed  confrontation 

0 

was  "foreign  to  Canada  .  .  .  and  I  deplore  it."  However, 

Buchanan  w'ent  on  to  say  that  the  white  man  had  failed  in  his 
dealings  with  the  Indians  in  the  last  one  hundred  years,  and 

7 

that  a  polit3,cal  settlement  of  land  claims  was  necessary. 

While  the  Kenora  occupation  was  being  resolved, 

Indian  militants  in  British  Columbia  blockaded  Highway  12 
west  of  Cache  Creek  to  protest  housing  conditions  on  the 
Bonaparte  Reserve.  Subsequently  both  the  occupation  and 
blockade  were  ended ,  but  Kenora  Indian  leader  Louis  Cameron 
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and  Bonaparte  Reserve  Chief  Ken  Basil  teamed  up  to  launch  an 
Indian  caravan  to  Ottawa  for  the  opening  of  Parliament.  As 
the  caravan  moved  across  the  country,  many  Indians  went  along 
to  register  their  general  protest  to  the  conditions  of  their 
people  in  Canada.  This  action  by  the  "grass  roots"  Indians 
was  to  have  a  definite  political  meaning  for  both  the  federal 
Cabinet  and  the  Indian  organizations.  The  caravan  represented 
a  challenge  to  both  the  Cabinet  and  organized  Indian  leader¬ 
ship  in  that  it  threw  into  question  the  progress  that  had 
been  m.ade  in  the  aftermath  of  the  White  Paper-Red  Paper 
exchange . 

The  opening  of  the  First  Session  of  the  Thirtieth 

Parliament  was  the  scene  of  a  further  confrontation.  In  a 

front  page  story  under  the  caption  "Indians  Driven  off  in 

Parliament  Kill  Battle,"  the  Globe  and  Mail  stated:  "In  one 

of  the  ugliest  scenes  on  Parliament  Hill  in  many  years.  The 

R.C.M.P.  yesterday  defeated  attempts  by  about  200  Indians  to 

0 

enter  the  Parliament  Buildings."  This  Parliament  Kill  pro¬ 
test  of  September  30,  1974  sparked  a  series  of  events.  In 
the  public  media,  the  Prime  Minister  defended  the  government's 
record  on  Indian  matters  and  expressed  the  view  that  he 
"...  felt  the  demonstration  had  done  the  Indian  cause  more 

9 

harm  than  good."  On  the  Indian  side,  although  the  demon¬ 
strators  occupied  a  federal  building,  no  meetings  were 
arranged  with  government,  because  Buchanan  expressed  his 
preference  to  deal  with  elected  Indian  representatives,^^ 
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The  Ncitional  Indian  Brotherhood  Vice  President,  Clive 

Linklater,  called  for  an  inquiry  to  examine--who  rioted  on 

Parliament  Hill,  the  RCMP  or  the  Indians? — and  he  requested 

a  meeting  between  the  NIB  Executive  Council  and  the  Cabinet 

and  Prime  Minister. This  NIB  request  was  picked  up  by  the 

opposition  parties  in  the  House  of  Commons,  and  in  answer  to 

questions  in  the  house,  both  Buchanan  and  Trudeau  indicated 

12 

that  they  were  considering  the  NIB  request  seriously.  On 
the  government  side,  the  eventual  response  to  hold  a  meeting 
with  the  NIB  stemmed  from  both  the  governmental  dis¬ 
satisfaction  with  the  general  Indian  policy  vacuum  and  the 
initiative  of  Buchanan,  who  was  concerned  to  establish  better 
dealings  with  the  Indian  people.  On  the  first  point,  a 
recent  interviewee  established  that  in  1974  the  federal 
Cabinet  had  concluded  that: 

Some  way  was  needed  to  imiprove  the  relationship  with 
Indians.  Part  of  this  was  a  change  in  attitude  tov/ards 
the  Indian  Associations.  Consideration  was  given  to 
some  form  of  joint  or  consultative  operations.!^ 

According  to  an  NIB  source,  John  Turner,  the  Finance  Minister, 

also  aided  the  NIB  in  getting  a  Ministerial  meeting  organized 

14 

by  interceding  on  their  behalf  with  the  Prime  Minister. 

It  is  also  important  to  note  the  continued  linkage 
betv;een  the  National  Indian  Brotherhood  and  the  opposition 
parties.  By  picking  up  the  reasonable  NIB  request  for  a 
ministerial  meeting,  the  opposition  was  able  to  focus  public 
pressure  on  the  government.  In  effect,  the  government  had 
three  choices:  (1)  ignore  the  requests  of  the  NIB  and  the 
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caravan;  (2)  meet  with  the  leaders  of  the  caravan;  or  (3)  meet 
with  the  NIB  leadership. 

On  October  9,  1974  a  Committee  of  Cabinet  Ministers 

headed  by  Judd  Buchanan  did  meet  with  the  National  Brotherhood 

Executive  Council.  Aside  from  the  presentation  of  the  Alberta 

Indian’s  "Red  Paper"  on  June  4 ,  1970,  the  only  precedent  for 

a  meeting  of  this  kind  was  the  July  7,  ],972  meeting  botv^eetn 

George  Manuel,  the  NIB  President,  and  members  of  the- NIB 

Executive  Council  and  Jean  Chretien,  the  then  Minister  of 

Indian  Affairs  and  Northern  Development,  and  some  Cabinet 
15 

colleagues.  In  contrast  to  the  previous  meetings,  however, 
by  October  197  4  the  governmient  was,  as  we  have  noted,  more 
serious  about  implementing  some  sort  of  an  ongoing  consulta¬ 
tive  mechanism. 


In  response  to  the  Indian  request  for  a  formalised 
relationship,  put  forward  effectively  by  both  George  Manuel 
and  Harold  Cardinal,  Buchanan  responded: 


The  first  thing  I  can  indicate  to  you  is  that  there 
was  a  Cabinet  decision  two  or  three  years  ago  to  estab¬ 
lish  this  Ad  Hoc  Committee  of  Cabinet  with  the  direction 
that  it  meet  on  a  regular  basis  v;ith  the  Executive  of 
the  NIB  so  that  as  far  as  the  format  is  concerned  I 
think  the  framework  is  there.  This  takt-S  me  back  to 
Harold's  comr.ients  vis-a-vis  a  Secretariat.  You  felt 
that  it  should  be  outside  the  NIB  and  outside  the 
Department.  I  wasn't  really  quite  clear  on  what  the 
composite  you  envisaged  was.  I  agree,  if  meetings  are 
going  to  be  meaningful  obviously  there  has  to  be  some 
spadework  done  .  . 


The  meeting  finished  with  agreements  that:  further  formal 
Cabinet  Commi ttce/NIB  meetings  v;ould  take  place;  that  the 
NIB  President  and  the  DIAND  Minister  v;ould  lollow-vip  and 
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make  concrete  the  Secretariat  proposal;  and  that  the  next 

17 

meeting  be  tentatively  set  for  February  of  1975. 

Following  this  important  meeting,  George  Manuel  gave 

the  interpretation  that  the  Native  People's  Caravan  should 

be  credited  with  this  new,  formalized  relationship  with 

Cabinet--" It  looks  like  we  made  a  breakthrough  and  I  think 

we  can  credit,  to  a  large  degree,  the  grass-roots  people  for 

1 8 

saying  'enough,*  'enough.'"  A  government  insider  was 
willing  to  admit  that  the  "blow-up  on  the  hill"  was  one 

19 

impetus,  but  only  one  impetus  of  several,  for  the  meeting. 

Manuel  went  on  to  note  the  importance  of  breaking  through  the 

"gatekeepers  role"  played  by  the  civil  service  and  getting 

?  0 

direct  access  to  Cabinet.  For  hi.s  part,  Buchanan  indicated 

to  the  media  that  the  Cabinet  and  the  NIB  " .  .  .  vrouid  'work 

together  so  Indians  v;ould  have  more  input  into  decisions 

21 

affecting  their  lives."  In  a  speech  to  the  House  of 
Commons  shortly  thereafter  Buchanan  elaborated  on  the  govern¬ 
ment's  position: 

.  .  ,  The  government  continues  to  attach  the  greatest 

iraportance  to  its  relations  v;ith  native  organizations  at 
the  national  and  regional  level.  It  v;as  for  this  reason 
that  on  October  9  a  group  of  Ministers  met  with  members 
of  the  executive  council  of  the  National  Indian  Brother¬ 
hood  to  discuss  a  number  of  issues  of  current  interest. 
There  will  be  additional  meetings  of  this  kind  with  the 
Brotherhood--the  next  one  is  scheduled  for  early  February. 
In  the  meantime,  we  are  jointly  considering  the  need  for 
supportive  services,  perhaps  in  the  form  of  a  secretari¬ 
ate,  to  strengthen  this  consultative  mechanism  .  .  .  our 

initial  meeting  can  be  regarded  as  a  prototype  and  fore¬ 
runner  of  further  consultations  .  .  .^2 

Follow  up  meetings  were  held  on  October  31  and 
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November  20,  1974  between  George  Manuel,  NIB  President,  and 
Harold  Cardinal,  Indian  Association  of  Alberta  President,  and 
Judd  Buchanan  regarding  the  Secretariat  for  this  consultative 
niechanism.  These  meetings  finally  resulted  in  an  agreement 
that  a  Secretariat  would  be  established  and  headed  up  by  one 

23 

full-time  person,  to  be  located  in  the  Privy  Council  Office. 
The  NIB  expressed  their  preference  that  this  person  be  Norbert 
Prefontaine,  an  ADM  with  National  Health  and  Welfare,  but 
Buchanan  recorded  the  PCO  preference  that  one  of  "their" 
staff  people  head  up  the  Sectretariat .  As  it  turned  out,  Jean 
Trudeau  of  the  Priorities  and  Planning  section  of  the  PCO  was 
eventually  designated  by  the  Privy  Council  Office  as  the 
secretary  for  this  Cabinet/NIB  "Consultative  Corniiiittee  • " 
Trudeau  was  not,  however,  able  to  devote  full-time  effoirfs 
to  this  new  Indian  secretariat/  as  he  had  other  I'CO  duties  as 
well . 

At  this  point,  the  close  working  and  negotiating 
relationship  between  George  Manuel,  the  NIB  President,  and 
Harold  Cardinal,  the  lAA  President,  should  be  noted.  This 
relationship  appears  to  be  due  in  part  to  Cardinal's  stature 
in  the  eyes  of  both  government  and  Indian  leaders.  For 
exam.ple,  Cardinal's  verbal  presentations  at  the  Oct.  9,  1974 
meeting  V7ere  taken  very  seriously.  Secondly,  Manuel  owed 
Cardin^il  a  few  political  favors,  in  that  Cardinal  had 
encouraged  Manuel  to  run  for  the  NIB  Presidency  and  subse¬ 
quently  had  strongly  supported  him. 
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Before  proceeding  to  examine  the  developments  for  a 
joint  claims  negotiating  mechanism,  it  is  important  to  note 
several  salient  factors  in  the  events  already  examined: 

1.  The  activation  of  a  dormant  Ad  Hoc  Cabinet  Committee 
on  Indian  matters  in  response  to  Indian  inititated 
pressure  on  government; 

2.  The  implicit  challenge  presented  to  both  Indian 
organizations  and  government  by  frustrated  "grass 
roots"  Indians; 

3.  The  concern  of  government  to  find  some  method  of 
improving  Government-Indian  consultative  relations. 

By  the  time  of  the  next  NIB/Cabinet  meeting  in  April,  1975. 
these  early  somewhat  vague  agreements  on  a  consultative 
mechanism  and  a  secretariat  were  integrated  into  a  m.ore 
comprehensive  NIB  proposal — "The  Indian  Rights  Process." 

C .  The  Indian  Organizations  and 

D r.  Barber  Respond  to  DIAND's 
New  Office  of  Claims  Negotiations 

On  July  29,  1974  the  Deputy  Minister  of  DIAND,  Basil 

Robinson,  wrote  to  Indian  bands  and  organizations  notifying 

them  that  a  nev/  "office  of  Claims  Negotiation"  had  been  set 
24 

up.  Apparently  this  v/as  done  in  response  to  the  increasing 
number  of  claims  submitted  to  the  department.  This  new 
office  v/ould  be  headed  by  P.  F,  Girard  and  would  report 
directly  to  Robinson.  It  v/ould.  consider  both  specific  claims 
based  on  "the  admiinis tration  of  Treaties  and  Indian  legisla¬ 
tion"  and  the  c ornp r e  1 1 e n s i v e  claims  involving  "the  traditional 
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In  response,  Dr.  Barber  initiated  a  meeting  in 
September  of  1974  between  his  office  and  the  three  pr-iirie 
Indian  leaders--Harold  Cardinal,  lAA;  Dave  Ahenakew ,  Federa¬ 
tion  of  Saskatchewan  Indians;  and  Ahab  Spence,  Manitoba 

2  6 

Indian  Brotherhood.  It  was  agreed  at  that  meeting  that  the 
four  parties  would  work  together,  and  that  the  new  "Office  of 
Claims  Negotiations"  was  not  an  acceptable  alternative  for 
resolving  Indian  claims. 

Soon  after  this  meeting,  both  Cardinal  and  Ahanakew 

sent  letters  to  Robinson  and  Buchanan  respectively  informing 

them  that  this  new  Office  of  Claims  Negotiation  Vvas  neither 

" ijjipartial"  nor  "independent,"  and  therefore  a  fair  hearing 

27 

could  not  be  expected.  Indeed,  the  Office  of  Claims 
Negotiations  was  organized  in  such  a  way  that  civil  ser'^ants 
would  be  sitting  in  judgement  over  past  misdeeds  of  their  own 
departm.ent,  the  Department  of  Indian  Affairs.  Although  there 
was  an  obvious  conflict  of  interest,  this  type  of  action  was 
not  without  federal  precedent.  Income  tax  appeals,  for 
example,  v/ere  originally  handled  intra-departmentally ,  before 
they  were  eventually  included  under  the  jurisdiction  of  the 
Federal  Court  of  Canada.  Cardinal  also  wrote  to  the  Prime 
Minister  requesting  that: 

.  .  .  any  policy  formulated  by  your  Goveriiment  on  Indian 

Claims  not  be  finalized  until  the  Statement  prepared  by 
Prairie  Provinces  and  Dr.  Barber's  office  has  been  com¬ 
pleted  and  until  we  have  had  an  opportunity  to  discuss 
its  contents  with  you  and  your  colleagues . 
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Later  that  same  fall  the  Prime  Minister  and  the 
Deputy  Minister  of  Indian  Affairs  responded  by  indicating 
that  they  wore  willing  and  anxious  to  receive  the  recommenda¬ 
tions  of  Indian  organizations  on  the  vital  question  of  struc- 

29 

tures  and  processes  to  deal  with  Indian  claims. 

For  Dr.  Barber  his  own  terms  of  reference  as  the 
Indian  Claims  Commissioner  of  Canada  included  the  mandate: 

(b)  to  recommend  measures  to  be  taken  by  the  Government 
of  Canada  to  provide  for  the  ad;]udication  of  claims 
received  that  he  considers  can  be  demonstrated  to 
require  special  action  in  relation  to  any  group  or 
groups  of  Indians;  and 

(c)  to  advise  as  to  the  categories  of  claims  that,  in  his 
judgement  ought  to  be  referred  to  the  courts  or  to 
any  special  quasi judicial  or  administrative  bodies 
that  he  recommends  as  being  desirable  for  the 
adjudication  of  special  awards. 30 

Barber  had  held  off  making  recomraendations  on  these  points 
until  his  study  and  research  of  various  Indian  claims  V7as 
closer  to  completion.  "Similarly,  Dr.  Barber  wislied  to  pre¬ 
pare  his  recommendations  in  conjunction  with  Indian  organize!- 
„31 

tions . 

Initially,  it  was  agreed  by  the  Indian  organizations 
that  they  had  confidence  in  Dr.  Barber.  In  their  view.  Barber 
had  performed  the  duties  of  his  office  effectively  and  had 
lent  a  sympathetic  and  understanding  ear  to  Indian  grievances. 
This  confidence  in  Dr.  Barber  allowed  the  prairie  Indian 
organizations  to  join  forces  with  him  and  subsequently  set  up 
a  "technical"  working  group,  composed  of  the  Executive 
Director  of  the  Indian  Claims  Commission,  Brian  Pratt,  along 
with  the  lav;yers  and  research  directors  of  the  Indian 
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associations,  to  explore  alternative  claims  structures. 

In  the  four  month  period  from  October  1974  to  January 
1975,  the  working  group  met  regularly  to  discuss  and  work  on 
an  alternative  claims  structure.  The  "technical"  people  took 
their  direction  from  their  respective  Indian  leaders  and  from 
Dr.  Barber,  and  by  December,  the  main  themes  of  a  draft  pro¬ 
posal  were  presented  and  approved  by  the  three  prairie  Indian 
organizations  and  by  Dr.  Barber.  This  proposal  included  the 
graphic  presentation  (see  Diagram  A)  and  main  points  which 
follow : 

A.  Indian  leader-Cabinet  Comniittee 

(i)  this  negotiation  is  the  preferred,  primary  process 

(ii)  negotiations  should  be  between  Indian  leaders  and 
a  Cabinet  Committee 

(iii)  negotiations  should  be  on  main  points  of  principle 
and  on  ground  rules  for  settlement  process 

(iv)  chairman  of  the  meetings  should  be  the  Impartial 
Advisory  Commissioner 

(v)  this  negotiation  will  be  assisted  by  one  Impartial 
Advisory  Commission 

(vi)  settlement  process  could  include: 

-secondary  negotiations 
-adjudication 

-administrative  mechanisms 

-arbitration 

-courts 

B.  Impartial  Advisory  Commission 

(i)  Commissi.oner  acceptable  to  Indians  and  Government 

(ii)  Commissioner  would  actually  facilitate  and 
expedite  Indian  leader/Cabinet  Committee 
negotiations 

(iii)  Impartial  Advisory  Commission  should  have  the 
authority  to  consult,  investigate,  report  and 
recomraend  to  Indian  leader/Cabinet  Committee  on 
all  Indian  claims 

(iv)  Commission  should  have  all  powers  under  the 
Inquiries  Act 

(v)  Commissioner  could  deputize  part-time  Commis¬ 
sioners  acceptable  to  Indians  and  would  hire 
resource  staff  to  fui.fill  the  above  tasks  as 
required 
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(vi)  Conimissioner  would  fund  further  research  and 
claims  development  as  required  by  the  Indian 
organizations 

(vii)  Commissioner  to  monitor  settlement  processes  and 
make  recommendations  to  Indian  leaders-Cabinet 
Committee  when  necessary 

Indian  cla,ims  .  .  .  involve  such  basic  issues  as: 

1.  Indian  status 

2.  Indian  lands 

3.  Education 

4.  Health 

5.  Economic  and  Social  Development 

6.  Hunting,  fishing,  trapping,  gathering  rights 

7 .  Taxation 

6.  Self  government 

9.  Role  of  the  minister  (trustee) 

10.  Management  of  Indian  monies 
Each  of  these  issues  involves  Indian  rights  and  it  is 
upon  the  foundation  of  Indian  rights  that  we  hope  to 
build  our  future. 

An  "Indian  Claims  Processes"  paper,  the  bare  bones  of 
which  appears  above,  was  later  written  by  myself,  Richard 
Price,  of  the  lAA  at  the  request  of  the  v/orkirig  group.  This 
paper  was  presented  and  approved  with  minor  revisions  in 
January  1975.  Already  in  December  1974,  Brian  Pratt  of  the 
Claims  Commission  had  written  a  similar  paper,  which  Dr. 

Barber  forwarded  to  all  Ministers,  and  Dr.  Barber  in  fact 

33 

presented  this  paper  to  a  Cabinet  Committee  in  December  1974. 

By  way  of  further  explanation  of  "settlement  pro¬ 
cesses,"  the  following  concepts  were  advanced  in  the  "Indian 
Claims  Processes"  paper  of  the  Indian  organizations: 

.  .  .  settlement  processes  are  only  by  way  of  example 

and  the  actual  settlement  processes  for  handling  claims 
will  have  to  be  established  by  the  joint  committee 
following  their  agreement  on  the  principles  to  be  used. 

( i )  " secon dary  processes" 

Follov?ing  agreements  in  principle  between  the 
Cabinet  Committee  and  Indian  leaders,  secondary 
processes  might  v/el  1  bo  appropriate.  Effective 
delivery  system  will  be  required.  One  process 
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might  be  between  the  Cabinet  and  the  members  of 
the  house  of  Commons  over  proposed  changes  in  the 
Indian  Act. 

(ii)  “adjudication" 

Adjudication  by  an  impartial  tribunal  might  be 
where  a  third  party  judgment  was  thought  to  be 
desirable  and  where  sufficient  broad  terms  of 
reference  could  be  obtained. 

(iii)  "administrative  mechanism" 

It  will,  in  all  likelihood,  be  necessary  to  have 
the  details  of  agreed  to  principles  administered 
effexCtively  through  a  government  agency. 

( i V )  " arbitration" 

The  normal  processes  of  arbitration  utilized  in 
management-labor  type  disputes  might  well  prove 
to  be  a  useful  tool  in  resolving  issues  which  have 
become  deadlocked. 

(v)  "courts" 

It  can  be  anticipated  that  both  sides  will  want 
to  leave  open  the  litigation  route  if  all  else 
fails . 

2.  Once  the  settlement  processes  are  established,  bands 
or  their  representatives  could  then  take  their  claims 
directly  to  the  appropriate  body. 34 

Meanwhile,  in  preparation  for  a  meeting  with  the 
Executive  Council  of  the  National  Indian  Brotherhood,  Harold 
Cardinal  became  concerned  as  to  how  these  "Indian  Claims 
Processes"  related  to  the  early  negotiations  on  the  formal 
NIB/Cabinet  meetings  and  a  Secretariat.  An  lAA  "think  tank" 
V7as  called  for  Hinton,  Alberta  on  January  15,  1975,  and 
George  Manuel  and  Clive  Linklater  of  the  NIB  were  invited  to 
attend.  Questions  were  raised  as  to  whether  the  Indian 
leader/Cabinet  Committee  referred  to  in  the  "Indian  Claims 
Process"  paper  was  the  same  as  the  NIB/Cabinet  Committee 
already  apparently  established.  Also,  the  "Indian  Claims 
Process"  had  not  included  a  Secretariat.  After  much  discus¬ 
sion,  the  following  model  (see  Diagram  B)  and  explanatory 
paragraplis  were-  inserted  in  the  "Indian  Claims  Process"  Paper 
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DIAGRAM  B 

"INDIAN  CLAIMS  PROCESSES"  (REVISED) 


Inasmuch  as  agreement  has  already  been  reached  between 
the  National  Indian  Brotherhood  and  the  Federal 
Government  for  the  establishment  of  a  joint  National 
Indian  Brotherhood  Executive  Council-Cabinet  Committee 
to  act  as  a  forum  for  dialogue  betv/een  the  two  groups 
on  important  Indian  issues,  it  is  felt  that  the  pro¬ 
posed  rights  processes  can  be  handled  within  that 
Joint  Comriiittee.  The  establishment  of  principles  and 
processes  with  regard  to  Indian  rights,  claims  and 
grievances  is  perhaps  the  most  important  issue  facing 
Indian  and  Government  leaders  and  must  be  handled  at 
the  highest  possible  level. 

C.  Secretariat 

As  we  see  it  the  function  of  the  Secretariat  would  be 
to  facilitate  deliberations  upon  agreed  agenda  items. 
The  Secretariat  would  receive  papers  from  both  Govern¬ 
ment  and  Indians,  summarize  the  various  positions  and 
focus  the  issues  to  be  discussed  by  noting  the  points 
of  agreement  and  disagreement .  In  other  words,  the 

Secretariat  would  not  recommend  a  position,  but  \7ould 
present  pros  and  cons  of  issues  to  be  discussed.  The 
actual  decision  would  only  be  made  at  the  Indian 
leader-cabinet  Committee. 35 

Uiif ortunately  the  prai  ri.e  Indian  organi.zations  were 
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unable  to  get  together  again  before  the  next  scheduled  NIB 
meeting,  and  so  these  changes  were  not  discussed  with  the  FSI 
and  the  MIB.  On  January  28th,  29th  and  30th,  1975,  the 
National  Indian  Brotherhood  discussed  the  work  that  had  been 
done  on  both  the  "Secretariat"  and  the  "Indian  Claims 
Processes"  paper  of  the  lAA,  FSI  and  MIB.  At  this  NIB 
meeting  it.  became  clear  that  the  provincial  Indian  organiza¬ 
tions  needed  more  time  to  study  the  "Indian  Claim.s  Processes" 
paper  before  making  a  decision.  It  was,  therefore,  decided 

to  hold  a  special  Executive  Council  meeting  on  Feb.  17,  1975 

.  .  37 

to  discuss  this  paper  and  an  NIB  position  on  the  Indian  Act. 

The  Union  of  British  Columbia  Chiefs  expressed  the  main 

objections  to  the  prairie  Indian  proposals,  partly  on  the 

grounds  that  regions  or  member  organizations  vzere  using  the 

umbrella  of  the  NIB  for  their  own  ends,  and  partly  on  the 

basis  that  they  needed  more  time  to  discuss  this  paper  with 

3  8 

the  Union  of  B.C.  Chiefs  Executive.  At  this  tiirie,  it 

also  became  obvious  that  the  Federation  of  Saskatchewan 

Indian’s  President,  Dave  Ahanakev;  had  grave  concerns  about 

the  "Secretariat."  He  was  primarily  concerned  that  the. 

Barber  Commission  and  its  sequel  the  "Impartial  Advisory 

Commission"  would  be  lost  and  that  Girard’s  Office  of  Claims 

Negotiation  might  somehow  be  am^algamiated  with  the  "Secre- 
39 

tariat."  This  position  of  Ahanakev/  is  extremely  signifi¬ 
cant,  in  that  it  illustrates  the  close  trust  relationship 
betv/een  the  Barber  Commission,  which  was  based  in  Saskatoon, 


■’  •> 


.h-i, 


■ 


& 


Jj  ‘'■- 


•A- 


Jv  • 


.'•-S 


.-  ■■* 


'x.J 


98 


and  the  Saskatchewan  Indian  leadership.  Other  Indian  organ¬ 
izations^  such  as  the  Union  of  B.C.  Chiefs  and  the  Indians 
of  Quebec  Association,  were  iruch  less  enthusiastic  about  Dr. 
Barber  and  the  fact  that  he  might  be  asked  to  head  up  the  new 
"Impartial  Advisory  Conimission .  "  This  negative  position  on 
Barber  v\’as  partly  due  to  the  fact  that  Barber  was  still 
associated  in  the  minds  of  some  Indians  with  the  1969  White 
Paper. 

The  role  of  the  "Secretariat"  was  extensively  dis¬ 
cussed  on  January  29  when  Jean  Trudeau  of  the  PCO  spent  the 
morning  discussing  his  perception  of  the  Secretariat  with 
m.embers  of  the  National  Indian  Brotherhood  Executive  Council. 
In  fact  Jean  Trudeau  viewed  his  role  in  a  very  similar  way 
to  the  Secretariat  that  v/as  described  and  included  at  the 
last  minute  in  the  prairie  Indian  proposal.  At  one  stage, 

J.  Trudeau  threw  some  light  on  the  government  departments 
responsible  for  Indian  claims  policy  in  the  following  exchange 
v/ith  Harold  Cardinal: 

Harold  Cardinal,  Alta,  asked  if  all  parties  concerned 
with  the  meeting  had  been  approached  to  submit  papers  on 
claims  besides  Indian  Affairs. 

Jean  Trudeau,  PCO,  stated  certainly  Justice  and  Indian 
Affairs  on  claims  on  the  Indian  Act  .  .  .  .^^ 

This  involvement  of  both  the  departments  of  Indian  Affairs 

and  Justice  in  the  development  of  the  government's  position 

on  Indian  claims  policy  has  been  confirmed  by  recent  inter- 
41 

views.  ■  In  any  event,  the  first  meeting  between  Jean 
Trudeau  of  the  PCO ’ s  "Indian"  Secretariat  and  the  National 
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Indian  Brotherhood  allowed  for  a  better  understanding  of  the 
positions  of  both  sides,  and  Trudeau  gained  a  certain 
credibility  with  the  Indian  leadership. 

At  the  subsequent,  NIB  meeting  on  Feb.  17,  1975,  the 
National  Indian  Brotherhood  discussed,  amended  and  eventually 
approved  the  "Indian  Claims  Process"  paper.  I  attended  this 
meeting  as  Harold  Cardinal's  delegate  and  found  that  the 
Union  of  B.C.  Chiefs  again  presented  the  main  roadblocks  to 
the  proposal.  Eventually,  however,  the  document  was  examined 
clause  by  clause  and  approved  with  the  prairie  Indian  pro¬ 
posal  largely  intact.  The  one  main  change  was  that  all 
references  in  the  document  to  "claims"  were  changed  to 
"rights,"  hence  the  new  name  cf  "Indian  Rights  Processes." 
Secondly,  on  the  request  of  the  Union  of  B.C.  Chiefs,  all 
reference  to  specific  classes  of  Indian  claims  were  deleted 
from  the  document  because  B.C.  believed  that  these  specific 

references  did  not  adequately  reflect  an  understanding  of 

42 

aboriginal  rights.  It  should  also  be  noted  that  the  Yi;kon 
and  N.W.T.  Indian  Brotherhoods  did  not  attend  the  NIB 
meetings  on  these  matters.  These  two  Indian  organizations 
along  with  the  Union  of  B.C.  Chiefs  were,  in  fact,  negoti¬ 
ating  or  ready  to  negotiate  directly  with  the  federal  govern¬ 
ment  representatives,  whether  Girard's  Office  of  Claims 
Negotiations  or  a  specifically  designated  federal  negotiator. 
Hence,  the  "Indian  Rights  Process"  v;as  soon  seen  to  apply 
primarily  to  the  treaty  areas,  especially  the  prairies  and 
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Ontario,  and  to  a  lesser  extent,  southern  Quebec  and  the 
Maritimes.  As  we  have  seen  from  the  Aboriginal  Rights  State¬ 
ment  of  the  government  in  1973,  the  aboriginal  rights  claims 
of  southern  Quebec  and  the  Maritimes  are  regarded  as  less 
established  than  the  northern  Quebec,  B.C.  and  Yukon  Indian 
land  claims.  The  N.W.T.  Indians  were  in  the  unique  situation 
of  having  unimplemented  treaties,  which  both  sides  viewed  in 
radically  different  ways. 

The  National  Indian  Brotherhood  included  the  following 
resolutions,  which  were  drafted  by  Saskatchewan,  Quebec  and 
B.C.  Indian  delegates,  in  the  introduction  of  the  Indian 
Rights  Processes  paper: 

Whereas  the  Federal  Governnient  has  special  responsi¬ 
bility  for  Indians  and  Indian  lands  as  defined  by  tlie 
British  North  7imerica  Act,  the  treaties  and  Ai^original 
Rights; 

VJhereas  an  agreement  has  already  been  reached  betv7een 
the  National  Indian  Brotherhood  and  the  Federal  Govern¬ 
ment  for  the  establishment  of  a  joint  National  Indian 
Brotherhood  Executive  Council-Cabinet  Committee  to  act 
as  a  forum  for  dialogue  between  the  two  elected  govern¬ 
ments  on  important  Indian  issues  so  that  Indian  Rights 
can  be  handled  jointly; 

Whereas  the  present  framework  as  represented  by  the 
office  of  Mr.  P.  F.  Girard's  claims  mechanism  is  totally 
unacceptable  and  inadequate;  and 

Whereas  it's  agreed  that  the  process  of  settlement 
is  as  important  as  settlement  in  itself; 

Be  it  resolved  that  the  structure  of  Indian  Rights 
Processes  through  the  office  of  the  Secretariat  func¬ 
tioning  under  the  joint  National  Indian  Brotherhood 
executi.ve-Cabinet  Committee  be  accepted; 

Be  it  further  resolved  that  the  joint  National  Indian 
Brotherhood  Executive  and  Cabinet  Com.mittee  agree  to 
basic  principles  and  guidelines  for  the  process. 43 

The  National  Indian  Brotherhood  was  now  ready  to  forward  its 

proposal  to  the  government  for  the  scheduled  joint  meeting. 
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In  retrospect,  three  main  interpretations  may  be 
gleaned  from  this  section.  Firstly,  we  have  noted  the  impor¬ 
tant  facilitating  role  perfoi.ned  by  the  Indian  Claims  Com¬ 
mission  in  bringing  prairie  Indian  organizations  together  to 
respond  to  a  government  policy  initiative.  Secondly,  it  is 
clear  that  both  the  prairie  Indian  support  and  a  well- 
developed  position  paper  were  essential  before  the  National 
Indian  Brotherhood  would  agree  to  a  nev/  Indian  claim.s  process. 
Regional  groups  within  the  NIB  can  therefore  have  a  signifi¬ 
cant  impact  on  the  NIB  policy.  Thirdly,  v/e  have  noted  some 
of  the  difficulty  of  reaching  a  consensus  within  the  National 
Indian  Brotherhood.  This  difficulty  related  to  perceived 
differences  of  position,  especially  between  aboriginal  rights 
Indian  org£mizations ,  and  the  treaty  Indian  organizations. 

Some  aboriginal  rights  Indian  organizations  had  gained 
governmental  recognition  for  their  claims  and  were  either 
negotiating  or  ready  to  negotiate  directly  v/ith  federal 
representatives.  Thus  they  did  not  feel  so  much  the  need  for 
a  new  Indian  Rights  Process.  However,  the  other  Indian 
organizations  had  either  non-recogni zed  aboriginal  rights 
claims  (southern  Quebec  and  the  Maritimes)  or  had  difficulty 
with  the  government's  interpretation  of  "lawful  obligations" 
vis-a-vis  their  treaty-based  land  claims,  and  thus  they  per¬ 
ceived  very  much  the  necessity  of  a  new  forum — the  "Indian 
Rights  Process " --whereby  new  government  policy  on  their  rights 
and  claims  could  be  jointly  developed. 
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D .  Negotiations  for  the  "Indian  Rights 

Processes"  and  the  April  1975  National 
Indian  Drotlierhood/Cabine t  Meeting 

The  centre  of  attention  for  the  "Indian  Rightr  Pro¬ 
cesses"  proposal  now  shifted  to  the  necessity  of  convincing 
the  Prime  Minister,  the  Minister  of  Indian  Affairs  and 
Northern  Development  and  their  top  officials,  and  the  other 
Cabinet  ministers  of  the  appropriateness  of  this  new  model 
of  negotiations.  What  was  being  requested  differed  from  the 
access  to  Cabinet  that  had  been  enjoyed  by  certain  other 
pressure  groups,  such  as  the  Canadian  Labor  Congress  or  the 
Canadian  Manufacturer's  Association.  These  groups  normally 
presented  a  brief  to  Cabinet  and  then  had  discussions  with 
Cabinet  ministers  at  an  annuci.l  meeting.  (It  is,  however, 
recognized  that  the  Canadian  Labor  Congress  is  presently 
seeking  a  new  policy-making  arrangement  with  the  government.) 
The  National  Indian  Brotherhood  was  calling  for  a  special 
unique  relationship  whereby  they  wou].d  be  negotiating  policy 
matters  with  an  existing  Cabinet  committee.  Indeed,  the  NIB 
pushed  for  a  commitment  that  policy  agreements  hammered  out 

at  the  "Indian  leader/Cabinet  Committee"  level  v/ould  be 

44 

"forwarded  to  the.  full  Cabinet  for  ratification." 

If  we  refer  back  to  our  initial  statement  of  the 
problem,  the  National  Indian  Brotherhood  was  requesting  a 
type  of  sovereignty-sharing  or  power-sharing  relationship 
v/ith  the  federal  Cabinet  vis-a-vis  questions  of  Indian  rights 
and  claim.s  and  Indian  po.licy  generally.  The  proposed  joint 
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NIB/Cabinet  Corami ttee  goes  beyond  an  "institution  of  consul¬ 
tation"  in  that  negotiations  on  principles  and  policy  were 
to  b-:^  hammered  between  the  NIB  and  the  Cabinet  Committee. 
Further,  the  substance  of  these  negotiated  agreements  would 
then  be  respected  by  the  full  Cabinet.  While  it  would  still, 
be  technically  correct  that  the  federal  Cabinet  would  retain 
the  uD.timate  authority  and  sovereignty,  this  new  policy¬ 
making  forum  betv/een  Indian  leaders  and  Cabinet  Ministers 
would  be  the  de  faicto  centre  for  the  real  decision-making 
power.  Moreover,  this  change  in  the  constellation  of  power 
would  cilso  effect  the  privileged  position  of  access  of  certain 
top  federal  civil  servants  who,  in  the  normal  course  of 
events,  directly  advised  their  Ministers,  and  indirectly  the 
federal  Cabinet  on  Indian  policy  matters.  In  early  1975,  it 
remained  very  much  an  opoTi  qoesti.on  if  the  federal  Cabinet 
would  really  agree  to  vest  such  power  in  the  joint  NIB/ 

Cabinet  Committee. 


In  this  connection,  the  heart  of  the  NIB  proposal 
for  an  "Indian  Rights  Processes"  is  contained  in  the  following 
two  paragraphs: 

Negotiations  should  be  between  Indian  leaders  and  a 
Cabinet  Committee 

Negotiations  should  be  carried  out  at  this  high  level, 
because  it  allows  both  Indian  and  Government  to  deal  with 
the  people  who  have  the  real  authority  to  make  decisions. 
Further,  the  Indian  rights  basically  involve  fundamental 
questions  of  Indian  policy,  v/hether  it  be  Indian  lands  or 
Indian  education  or  other  Indian  rights,  and  therefore  it 
is  entirely  appropriate  that  negotiations  take  place 
between  Indian  leaders  and  the  Cabinet.  There  is  the 
cicceptancG  of  the  concept  of  Caloinet  Committee  in  basic 
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Indian  issues,  and  this  has  recently  been  activated  after 
lying  dormant  for  several  years. 

Not  only  are  we  dealing  with  fundamental  questions  of 
policy  but  resolution  of  Indian  rights  will  likely 
involve  a  number  of  different  departments  (e.g.  Health 
and  Welfare,  Manpower  and  Immigration,  Regional  Develop¬ 
ment,  etc.).  Moreover,  the  Minister  of  Indian  Affairs 
must  take  the  role  of  the  Indians'  trustee  as  these 
issues  are  being  discussed.  For  these  reasons,  it  is 
imperative  that  a  Cabinet  Committee  negotiate  agreements 
in  principJ.e  with  Indian  leaders. 

The  background  thinking  of  Indian  organizations  on 
these  questions  is  also  important  to  understand.  Firstly, 
the  experience  up  to  that  time  had  been  that  Indian  leaders 
were  in  effect  negotiating  with  civil  servants,  who  always 
had  to  "run  back  or  call  back"  to  Ottawa  to  get  Ministerial, 
or  more  frequently.  Cabinet  approval  for  an  Indian  claim 
agreement.  While  the  necessity  of  Cabinet  approval  is  not 
so  surprising,  it,  nevertheless,  left  Indian  leaders  with 
the  impression  that  they  v^ere  not  dealing  with  the  real 
decision-makers  and  hence  their  frustration  with  the  claim 
process  was  increased.  Secondly,  Indian  leaders  had  been 
concerned  for  some  time  to  negotiate  with  the  Cabinet,  partly 
because  a  numljer  of  departments  v/ere  involved  in  Indian 
matters,  and  partly  because  they  wanted  to  get  around  the 
civil  servants  of  the  Departments  of  Indian  Affairs  and 
Justice  and  to  deal  directly  with  their  political  masters. 
Thirdly,  the  Indians  felt  that  the  Minister  of  Indian  Affairs 
should  as  their  trustee  be  the  advocate  of  Indian  interests 
with  his  Cabinet  colleagues.  It  was  unacceptable  to  Indians 
that  ;thtvi-r  Mini.ster  should  ever  be  placed  in  an  adversary 
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position  to  Indians.  The  Indians  hoped  that  Buchanan  would 
become  an  Indian  advocate,  much  as  Whelan  was  a  farmer  advo¬ 
cate.  The  practical  and  political  difficulty  of  havi-ig  the 
Minister  responsible  for  Indian  Affairs  always  act  as  an 
Indian  advocate  was,  however,  that  from  time  to  time  his 
Cabinet  colleagues  might  well  instruct  him  to  take  a  hard¬ 
line  against  a  position  of  the  Indian  leaders,  and  the 
Minister  would  be  bound  to  carry  out  this  government  position. 
This  third  part  of  the  NIB  position  appeared,  therefore,  at 
least  to  some  degree,  to  be  wishful  thinking. 

As  events  unfolded,  the  Indian  Claims  Commissioner, 

Dr.  Lloyd  Barber,  emerged  as  a  key  figure  in  the  preliminary 

discussions  and  negotiations  before  the  NIB/Cabinet  leader 

meeting,  which  had  been  rescheduled  from  February  to  April 

of  19  75.  Barber  presented  v/hat  was,  in  effect,  a  common 

Indian  Claims  Conunission, /prairie  Indian  proposal  on  Indian 

claims  processes.  Barber's  method  of  operating  placed  much 

stress  on  informal,  behind-the-scenes  negotiations  with  key 

ministers,  their  deputies  and  Cabinet  coiraaittees.  In  a 

recent  interview  Barber  related  to  me  his  experiences  before 

4  6 

the  April  1975  meeting.  Barber  reported  directly  to  the 
Prime  Minister,  so  his  exploratory  first  meetings  were  with 
him.  There  were  also  discussions  directly  with  a  Cabinet 
committee  on  two  different  occasions.  The  first  meeting  in 
December,  1975  v.’as  hostile  to  the  "Indian  Rights  (Claims) 
Piocesses .  "  Gordon  Robertson,  PCO  Cabinet  Secretary  for 
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Federal "Provincial  Relations,  later  commented  to  Barber:  "I 
don't  like  your  proposal,  but  I  haven't  got  a  better  alterna¬ 


tive.  " 


48 


However,  Jack  Austin,  of  the  Prime  Minister's 


Office,  was  enthusiastically  behind  the  new  proposed  process 
Another  source  has  indicated  that  there  was  a  "genuine  con¬ 
cern  in  both  the  PMO  and  the  PCO  to  see  Indian  issues  fairly 
resolved"  and  this  probably  could  be  ultimately  related  to 

the  Prime  Minister ' s  personal  involvement  and  interest  in 
50 

native  issues.  V7ithin  the  PCO,  there  was  apparently  a 

certain  ambivalence  to  the  proposal,  on  the  one  hand,  "a 

willingness  to  go,"  and,  on  the  other,  a  question  of  "what 

51 

the  hell  are  we  getting  into." 

One  of  Barber's  toughest  assigriments  was  to  convince 
Judd  Buchanan  and  his  top  officials  of  the  necessity  for  the 
Indian  leader/Cabinet  Committee  process.  Departmental  offi¬ 
cials  were  suspicious  of  this  "end  run"  around  DIA  and  had 
prepared  their  own  suggestions  for  claims  processes  in  a 

paper  titled  "Claims  Process,"  which  was  prepared  for  con- 

52 
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sideration  of  the  upcoming  Joint  Committee  meeting, 
objective  of  the  DIA  paper  was  to  present: 


The 


.  .  .  alternative  approaches  which  together  v/ith  proposals 

that  may  be  submitted  by  the  N.I.B.  might  be  discussed  at 
the  Cabinet  Committee/N . I . B .  joint  meeting  with  a  view  to 
arriving  at  some  consensus  on  one  or  more  vi/orkable  claims 
procedures . 53 

The  alternatives  presented  by  DIAND  included: 

1  •  Continue  t'ne  Present  Process 

2 .  Use  the  Courts 

3 .  U.fa_ij:.ie  Indians  Proposal  (as  interpreted  by  Dr. 

Fiarber ) 
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4 .  Entablish  a  Separate  and  Independent  body  for  dealing 

with  specific  claims^'^ 

DIA  officials  concluded  their  paper  by  maintaining 
that  the  present  process  was  "adequate"  but  suggested  that: 

For  the  bulk  of  specific  claims  what  the  Cabinet/ 
N.I.B.  Joint  Committee  might  seek  to  achieve  is  a  claims 
process  which  is  expeditious  and  flexible ,  taking  into 
account  a  whole  range  of  alternatives.  Agreement  should 
be  reached  as  to  how  the  process  would  actually  work. 
Because  of  the  complexity  of  the  issues  it  might  be 
desirable  to  set  up  a  joint  working  group  or  groups  to 
examine  in  some  detail  the  alternatives  and,  after  con¬ 
sultation  with  a  cross  section  of  claimant  bands,  make  a 
recommendation  to  the  Cabinet/N . I . B .  Committee  (emphasis 
mine) . 

In  another  section  of  the  conclusion,  it  was  stated: 

The  aim.  in  discussing  the  claims  process  in  the 
Cabinet--N .  I .  B ,  Committee  should  be  to  get  better  under¬ 
standing  of  v.ijat  is  involved  and,  i.f  possible,  agreement 
on  how  the  claims  process  might  be  approached.  The 
Committee,  hov.’ever,  should  not  become  directly  involved 
in  the  process  of  hearing  and  deciding  claims. 

DIAND  officials  wished,  therefore,  to  keep  all  the 
options  open  and  tended  to  opt  for  more  "legal"  as  opposed 
to  "negotiating"  methods  of  resolving  these  issues  (for 
example,  alternatives  1,  2,  and  4  all  involve  legal  or  quasi- 
legal  processes).  This  position  finds  its  roots,  in  the  1969 
White  Paper  policy,  which  referred  to  honoring  "lawful 
obligations,"  and  was  affirmed  in  the  1973  statement  on 
aborigina],  and  treaty  rights.  The  main  source  in  government 
of  this  lawful  obligation  policy  has  been  the  Department  of 
Justice.  The  Justice  Department  has  apparently  warned  the 
government  and  the  Department  of  Indian  Affairs  of  the 
fin£incial  and  operational  dangers  of  moving  away  from  this 
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lawful  obligation  policy  vis-a-vis  treaties  and  land  sur- 
57 

render  claims.  For  example,  if  the  government  changed  its 

view  on  lawful  obligation  and  developed  an  open-ended  policy 

on  land  claims  then  as  one  official  put  the  issue:  "where  do 

59 

you  stop?" — "where  do  you  put  out  the  fire?"  The  Depart¬ 
ment  of  Indian  Affairs  appeared  to  forthrightly  recognize  that 
the  lawful  obligation  po.licy  sheltered  some  past,  immoral 
land  dealings  of  tlie  department,  yet  it  was  uncertain  as  to 

how  to  move  off  this  position  without  having  every  treaty  and 

59 

land  surrender  transaction  in  the  country  thrown  out. 

Hence  there  were  officials  in  the  Department  of  Indiain  Affairs, 
who  saw  the  "Indian  Right  Process"  in  a  positive  V7ay,  in  that 
it  provided  a  mechanism  for  negotianh.ng  mutually  acceptable 
principles  to  overcome  this  land  claims  policy  impasse.^'"* 

On  the  other  hand,  some  officials  in  the  Department 
of  Indian  Affairs  were  inclined  to  view  the  "Indian  Rights 
Process"  negatively  or  with  suspicion .  According  to  Bairber, 
some  officials  disliked  the  proposed  Indian  Claims  Processes" 
on  three  grounds : 

1.  It  would  set  a  precedent,  and  other  organizations 
such  as  the  CLC  v/ould  want  similar  treatment; 

2.  It  appearevd  to  be  an  end  run  around  the  department; 
and; 

3.  It  was  not  "neat  and  tidy"  with  fixed  guidelines  and 

,  61 
rules . 

One  point  is  certainly  clear  from  earlier  statements  by  George 
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Manuel,  namely  that  the  NII3  wished  to  get  around  the  "gate- 
keeping"  civil  servants  and  have  direct  access  to  the  Cabinet. 
It  was  natural  then,  for  the  DIA  civil  servants  to  be  sensi¬ 
tive  on  these  ’points  and  hesitant  to  share  their  own  policy¬ 
making  influence.  Another  related  factor  was  the  tense  cli~ 

62 

mate  of  Indian-IAA  relations  in  the  winter  of  1974-75.  Judd 

Buchanan  was  regarded  as  a  "hard-liner"  by  many  Indian  leaders, 

and  similarly  many  Indians  v;ere  "restive"  with  the  style  of 

Indian  affairs  ADM  Peter  Lesaux.  With  this  tense  climate,  it 

is  little  wonder  that  some  DIA  officials  felt  "under  the  gun" 

of  various  Indian  demands,  and  therefore  reacted  to  defend 

their  own  Office  of  Claims • Negotiation  and  negatively  to  the 

proposals  for  an  Indian  claims  or  rights  process. 

However,  as  an  important  third  party,  J.iloyd  Barber 

was  able  to  tip  the  balance  in  favor  of  the  Clairas  Commission/ 

prairie  Indian  proposal.  According  to  Barber,  Judd  Buchanan 

initially  disliked  the  NIB  proposal,  but  one  evening  Dr.  Barber 

and  Deputy  Minister  Kroeger  teamed  up  to  convince  Buchanan  of  the 

6  3 

merits  of  the  proposal.  Apparently,  Buchanan  was  still  not 

completely  convinced  until  a  few  minutes  before  a  scheduled 

meeting  betv;een  Barber,  Buchanan  and  Trudeau.  At  the  last 

minute  he  decided  to  agree  "in  princj.ple"  with  the  NIB  pro- 
64 

posal.  Trudeciu  had  been  briefed  to  expect  a  disagreement 
between  his  Commissioner  and  his  Minister  and  was  relieved 
to  see  that  there  was  no  disagreement,  and  thereby  no  need 
for  him  to  arbitrate  and  make  a  choice  of  alternatives.  An 
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informed  source  pointed  to  the  additional  factor  that  Trudeau 
had  been  given  advice  by  a  top  PCO  official  that  the  "Indian 
Rights  (Claims)  Process"  shoi Id  be  accepted. The  ultimate 
hand  of  the  Prime  Minister  in  deciding  fundamental  Indian 
policy  matters  is  clear  once  again,  and  this  seems  to  relate 
to  his  personal  concern  and  attention  into  these  questions. 
All  of  these  discussions  led  up  to  a  second  Cabinet  Committee 
meeting,  at  which  time  the  Indian  Claims  Processes  concept 
was  approved  in  principle. 

On  March  25,  1975,  the  Privy  Council  Officer,  Jean 
Trudeau,  circulated  a  document  titled  "Note  to  Members  of  the 
'Consultative  Committee'  (Cabinet/N . I . B . ) , "  v/hich  gave  notice 
of  the  April  14  meeting  and  summarized  the  NIB  and  DIAND 
positions  on  the  Indian  Rights  (Claims)  Process.  As  we  heve 
seen,  however,  the  ongoing  negotiations  between  Dr.  Barber 
and  members  of  the  governm.ent  had  tipped  the  balance  in  favor 
of  the  Indian  Claims  Process  proposal.  The  Prime  Minister's 
opening  remarks  at  the  April  14  meeting  signalled  the  govern¬ 
ment  position: 

.  .  .  this  is  a  new  forum.  It  is  the  first  time  we  are 

meeting  formally  in  this  way  and  believe  it  or  not  it  is 
a  sign  of  progress  ...  It  means  we  are  really  getting 
dovm  to  business.  As  of  now  we  have  made  briefs  and 
speeches  to  each  other,  today  with  your  documents  and 
the  various  subjects  we  are  going  to  discuss,  getting 
down  to  the  more  difficult  aspect  of  implementing  the’ 
objectives  vie  wish  to  achieve  and  this  meeting  will  be 
different.  I  think  it  will  be  more  business  like  than 
the  earlier  ones  ...  I  prefer  to  let  Marc  Lalonde,  the 
Chairman,  deal  with  this  in  a  business-like  way  ...  I 
won't  be  around  to  draw  any  conclusions,  we  wl.ll  proceed 
exactly  as  we  do  in  Cabinet  when  we  have  a  group  of 
ministers  who  are  most  concerned  directly,  knowledgeable 
about  a  specie  !.  field  and  then  they  come  to  a  full  Cabinet. 


Ill 


The  Chairman  reports  what  went  on  and  what  conclusions 
were  reached  and  what  steps  must  be  taken  which  will  take 
time,  and  it  may  bo  frustrating  but  we  find  that  as 
Ministers,  and  I  am  sure  you  are  finding  that  as  repre¬ 
sentatives  and  delegates  of  Indian  people  that  it  is 
easier  to  take  general  positions  than  to  work  out  precise 
solutions  .on  a  basic  and  elementary  reality  as  the  Indian 
Act  ...  we  have  begun  to  realize  that  it  is  more  dif¬ 
ficult  to  change  a  social  reality,  v/hich  has  lasted  for 
generations,  than  it  is  to  take  theoretical  positions. 68 

The  Prime  Minister's  remarks  were  later  picked  up  and 
carried  further  by  Marc  Lalonde,  the  Chairman  of  the  meeting: 

I  have  been  asked  to  Chair  this  meeting  as  Chairman 
of  the  Cabinet  Committee  and  I  think  the  fact  that  this 
is  more  or  less  considered  as  a  Cabinet  Committee,  should 
point  out  the  importance  the  government  attaches  to  our 
discussions.  I  think — lam  sure,  as  a  matter  of  fact, 
that  this  is  probably  the  only  Cabinet  Committee  that 
meets  with  people  who  are  not  m.em.bers  of  the  government 
as  such  and  I  think  I  should  once  more  underline  the 
importance  that  is  being  attached  by  the  government  to 
our  meeting. 6^ 

Here  should  be  noted  the  unique  and  new  aspects  of 
this  meeting.  While  in  the  previous  meeting,  the  Minister 
of  DIAND  chaired  an  Ad  Hoc  Committee  of  Cabinet,  this  time 
Marc  Lalonde,  the  Chairman  of  the  Social  Policy  Committee  of 
Cabinet,  was  heading  up  the  government  side  and  chairing  the 
meeting.  Secondly,  the  Prime  Minister ' s. remarks  clearly 
indicate  that  general,  theoretical  positions  by  both  sides 
should  be  a  thing  of  the  past,  and  that  both  sides  should 
get  down  to  resolving  the  business  at  hand,  namely,  improving 
a  complex  social  reality.  Thirdly,  the  government  had  effec¬ 
tively  agreed  to  share  some  of  its  power  of  Indian  policy¬ 
making.  The  actual  degree  of  power-sharing  still  had  to 
involve  further  joint  negotiations. 
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The  discussion  over  the  Indian  Rights  Process  initi¬ 
ally  involved  points  of  clarification  on  both  sides.  The 
NIB  did  not  like  references  in  the  DIAND  paper  referring  to 
"Prairie  Indian  proposal,"  when  their  proposal  was  in  fact 
an  NIB  position.  Similarly,  they  were  concerned  about  the 
use  of  "lawful  obligations"  vis-a-vis  claims.  On  the  latter 
point,  Lalonde  assured  the  Indians  present  that; 

.  .  .  the  government  intends  to  deal  fairly  and  justly 

with  the  Indian  people.  The  thing  is  to  get  something 
that  is  capable  of  some  sort  of  precise  definition  so 
we  know  what  we  are  looking  at  and  dealing  with.^^ 

On  the  government  side,  Buchanan  took  pains  to  point 

out  to  the  Indians  that  agreements  reached  at  this  level  were 

not  sim.ply  "ratified"  by  Cabinet,  but  that  the  ultimate  right 

71 

of  decision  rested  with  Cabinet.  This  position  or  the  govern¬ 
ment  was  modified  in  subsequent  joint  meetings.  At  a  crucial 
point  in  the  discussion.  Cardinal  said  to  Buchanan:  "I  assume 
by  moving  into  the  specifics  of  the  proposal  that  is  your  way 
of  saying  that  we  agree  with  the  process."  Buchanan  ansvjered: 

7; 

"We  are  prepared  to  go  along  with  this  but  it  needs  some  refining." 

It  was  later  mutually  agreed  to  set  up  a  smaller  sub¬ 
committee  of  delegated  officials  to  work  out  terms  of  refer¬ 
ence  for  the  Impartial  Advisory  Commission  and  refine  the 
Indian  Rights  Process  and  report  back  to  the  next  meeting  of 
the  NIB/Cabinet  Comimittee.  The  meeting  then  proceeded  to 
look  at  other  items  on  the  agenda,  namely,  Indian  Act  Revi¬ 
sion  and  a  Strategy  for  Economic  Development  and  Education. 

In  reflecting  on  tlie  main  points  in  order  of  priority 
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of  this 
(a) 


(b) 


(c) 


(d) 


(e) 


section,  we  should  note: 

the  significant  breakthrough  of  Indian  representatives 
by  way  of  this  process  for  direct  discussion  with  the 
Social  Policy  Committee  of  Cabinet,  and  therefore  the 
implicit  sharing  of  power  by  the  federal  Cabinet  with 
a  representative  pressure  group; 

the  critical  role  of  influencing  government  policy 
performed  by  the  Indian  Claims  Commissioner,  Dr.  Barber; 
the  ultimate  hand  of  the  Prime  Minister  in  Indian 
policy  matters; 

the  high  priority  and  urgency  of  Indian  policy 
development  that  is  implicit  in  the  government  taking 
t?iis  bold  policy  initiative;  and 

the  fact  that  the  Indian  Claims  Commission/Prairie 
Indian  proposal  emerged  through  much  critical  examin¬ 
ation  as  a  superior  alternative  for  handling  Indian 
rights  and  claims. 


E .  The  Evolving  "Indian  Rights  Process" 
through  the  Joint  Working  Group  and 
the  Pinal  Approvals  of  a  Refined 
"Indian  Rights  Process" 


There  v;as  a  quick  follow-up  to  the  NIB/Cabinet 
meeting.  On  April  30,  1975  a  meeting  was  held  in  Edmonton, 
with  the  main  actors  being  Cardinal  and  Linklater  of  the  NIB, 
Kroeger  of  DIAND  and  Barber  of  the  ICC.  At  that  time  it  was 
agreed  that  a  working  group  on  the  Indian  rights  process 
would  be  struck.  This  group  was  mandated  to  develop  a  more 
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precise  statement  on  the  Indian  Rights  Process,  i.e.,  to 
•  refine  the  process  and  come  up  with  terms  of  reference  for 
the  Advisory  Commission.  This  technical  working  group  of 
resource  people  would  eventually  make  a  report  to  a  "policy 
or  steering  committee"  composed  of  Manuel,  Cardinal  and 
Rickert  (Ontario)  of  the  NIB  and  Buchanan,  Lang  (Justice) 
and  Lalonde  (Health  and  Welfare)  of  the  Government.  On  an 
ongoing  basis,  the  work  group  members  would  report  to  their 
respective  politi.cal  masters. 

As  the  work  group  got  underway  and  formulated  a  work 
plan,  the  representatives  included: 

B.  Pratt-~Executive  Director,  Indian  Claims  Coirm.ission 
J.  Trudeau-" Secretariat 
G.  Murray — (ADM)  DIAND 

B.  Strayer-" (ADM)  Justice 
A.  Midgley — DIAND 

J.  Mabbut-- Justice 

C.  Linkla ter--NIB 
R.  Young--NIB/I7W\ 

R.  Price-~NIB/IAA 

L.  Hop]cins--NIB/Association  of  Iroquois  and  Allied  Indians 
N.  Zlotkin--NIB/Treaty  No.  9. 

Brian  Pratt  was  designated  as  Chairman,  and  Jean  Trudeau 
became  Secretary.  The  membership  of  this  working  group 
remained  relatively  stable,  although  NIB-Ontario  representa¬ 
tives  kept  chnviging,  and  the  Government  eventually  replaced 
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Strayer  with  V.  Sommer fie Id. 

In  the  course  of  their  work  over  a  six  month  period, 

the  joint  work  group  met  four  times  (May  21,  June  16,  July  16 

73  ... 

and  October  8) .  After  the  initial  problems  of  adjusting  to 
the  various  personalities  involved,  the  committee  got  down  to 
discussing  and  developing  a  workable  process.  At  first 
government  officials  played  things  very  "close  to  the  vest" 
and  waited  for  Indian  officials  to  make  suggestions.  On  the 
other  hand,  NIB  representatives  tended,  initially,  to  be  tied 
rigidly  to  their  "Indian  Rights  Process"  proposal.  With  the 
NIB  proposal  acting  as  the  basis  for  discussion,  both  sides 
were  able,  by  the  time  of  the  third  meeting  (July,  Edmonton) , 
through  the  able  assistance  of  Chairman  Brian  Pratt,  to  get 
their  thoughts  do\/n  on  paper.  What  had  emerged  in  the  v70D:k 
group  v^as  a  creative  process,  although  points  of  difficulty 
did  remain. 

One  main  point  of  difficulty  was  the  granting  of 

general,  as  opposed  to  specific,  ad  hoc  powers  under  the 

Inquiries  Act  to  an  Advisory  Commission  or  Panel  of 

Inquirers.  The  Department  of  Justice  took  a  hard-line  and 

74 

advocated  the  latter  position  on  that  issue.  In  part,  this 
"Justice"  position  seemed  to  stem  from  the  view  that  the 
Barber  Commission  had  been  granted  too  general,  svv/eeping 
powers  under  the  Inquiries  Act,  and  there  was  apprehension 
in  Otta'wa  about  the  conduct  of  the  Berger  Commission,  which 
held  similar  Inquiries  Act  powers.  In  fact,  both  Barber  and 
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Berger  had  simply  held  the  basic  powers  under  the  Inquiries 
Act  but  the  "Justice"  concern  was  that  this  was  not  necessary 
in  this  type  of  negotiating  process.  This  question  of  the 
Inquiries  Act  power  remained  unresolved  and  was  returned  to 
the  December  1975  meeting  of  the  NIB/Cabinet  Committee  as  an 
outstanding  item.  On  that  matter,  the  NIB  was  particularly 
concerned  to  preserve  the  testimony  of  elderly  Indians 
through  the  use  of  the  Inquiries  Act  power.  The  NIB  believed 
that  elders  testimony  taken  under  the  Inquiries  Act  would  have 
a  greater  legal  validity.  Here  we  can  observe  the  lasting 
impact  of  the  government's  legal  obligation  policy  on  claims. 

Nevertheless,  the  real  crunch  for  the  working  group 
came  at  their  October  8  meeting  follov7ing  the  NIB  General 
Assembly  at  Truro,  Nova  Scotia  in  August  of  1975.  At  the  NIB 
Assembly,  Robert  Young,  the  lAA  avjyer ..  worked  out  a  modified 
position  paper  with  Harold  Cardinal  and  Fred  Kelly,  tlie  new’ 
Ontario  representative  for  the  NIB  Indian  Rights  policy  com¬ 
mittee.  It  contained  most  of  the  elements  of  the  Joint  Working 
Group's  paper,  but  contained  new  emphasis  and  highlighted 
points  of  concern.  A  central  concern  for  Indian  leaders  v/as 
that  the  "Joint  Committee"  (NIB/Cabinet)  receive  a  prominent 
status,  and  not  have  its  power  diluted.  The  background  to 
this  issue  was  the  governm.ent  officials  on  the  joint  work 
group  who  had  insisted  that: 

-Except  for  urgent  matters,  all  items  submitted  to 
Cabinet  are  first  considered  by  a  Cabinet  Committee; 

-Membership  of  Cabiiiet  Cominittees  is  restricted  to 
Ministers . 7  5 
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Joint  work  group  negotiations  had  produced  an  agreement,  how¬ 
ever,  that  if  the  Cabinet  disagreed  with  the  Joint  Committee 
recommendations,  then  the  item  would  go  back  to  the  joint 
work  group  for  further  consideration.  This  effectively  meant 
that  a  Cabinet  decision  was  not  the  final  word  on  a  particular 
matter,  and  that  the  subject  could  still  be  open  for  further 
discussions  and  negotiations.  The  "Truro  paper"  also  placed 
more  eiaphasis  on  the  proposed  "Joint  Sub-Committee  on  Indian 
Rights  and  Claims."  This  is  a  policy  committee  composed  of 
three  NIB  leaders  (Manuel,  Cardinal,  Kelley)  and  the  DIAND 
Minister,  the  Justice  Minister,  and  the  Chairman  of  the  Joint 
Comniittee.  They  v:ould  meet  regularly  and  as  required. 
Gradually  NIB  leaders  and  their  advisors  had  come  to  the 
realization  that  the  group  of  Cabinet  Ministers  who  could 
meet  more  regularly  was  needed.  Tiie  Truro  document  also  de- 
emphasized  to  some  extent  the  role  of  the  proposed  "Canadian 
Indian  Rights  Coinmission ,  "  in  that  it  made  the  CIRC  respon¬ 
sible  to  the  Sub-Committee  on  "Indian  Rights  and  Claims" 
instead  of  the  Joint  Committee.  In  addition  a  clause  was 
left  out  of  the  Truro  document; 

The  Commission  v/ill  provide  assistance  in  defining 
the  -items  placed  on  the  agenda  and  will  convene,  co¬ 
ordinate  and  chair  each  joint  working  group. 

To  sonie  extent,  this  probably  reflected  mixed  feelings  on 

the  part  of  Indian  leaders  vis-a-vis  the  strong  proposed  role 

for  the  CIRC  in  the  new  scheme  of  things. 

Bob  Young  of  the  NIB  suggested  that  the  working  group 
incorporate  the  elements  of  the  Truro  paper  upon  which 
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agreement  was  possible  into  the  earlier  joint  working  paper, 
because  it  reflected  the  up-to-date  thinking  of  key  Indian 
leaders.  Where  agreement  war  impossible  the  differences 
should  be  set  out  in  writing.  Barry  Strayer,  of  the  Justice 
Department,  reacted  quite  negatively  to  parts  of  the  Truro 
paper--".  .  .  Government  officials  wish  to  interpose  a 

Cabinet  Conmiittee  between  the  Executive  Council  and  the 
Cabinet"--and  to  the  way  the  joint  working  group’s  earlier 
paper  had  been  handled,  especially  that  changes  had  beer,  made 
outside  the  joint  working  group  and  then  a  type  of  ultimatum 
presented  to  the  work  group.  Importantly,  Geoff  Murray  of 
Indian  Affairs  took  the  initiative  and  suggested  that  the 
working  group  try  to  incorporate  as  many  of  the  Truro  sucjges- 
tions  as  possible,  because  that  document  was  acceptable  to 
Indian  leaders  and  the  changes  recommended  v;ere  net  that 
substantive.  This  action  by  Murray  enabled  the  joint  working 
group's  report  drafting  to  proceed,  and  a  report  was  agreed 
upon  that  could  be  presented  to  what  had  become,  in  effect, 
the  "Joint  Sub-Committee  on  Indian  Rights  and  Claims." 

P'ollowing  a  successful  Joint  Sub-Coimaittee  meeting, 
the  Joint  NIB/Cabinet  Conunittee  met  on  December  12,  1975  in 
Ottawa.  This  meeting  approved  the  joint  working  group's 
report  vjith  minor  modifications,  for  example,  certain  issues 
such  as  the  appointment  of  Commissioners  could  be  decided  by 
the  Joint  Sub-Committee  rather  than  the  full  Joint  Committee. 
In  that  regard.  Cardinal  took  a  certain  initiative  to  insure 
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that  urgent  matters  were  delegated  to  the  Joint  Sub-Committee. 
Both  government  and  the  Indian  leaders  were  definitely  satis¬ 
fied  with  the  refined  Indian  Rights  Process,  which  had  found 
mutual  agreement.  Agreements  at  the  joint  working  group 
level,  at  the  Joint  Sub-Committee  level  and  at  the  Joint 
Committee  level  pointed  already  in  a  hopeful  direction  for 
the  success  of  the  process.  In  his  opening  remarks  to  the 
Joint  Committee,  George  Manuel  spoke  of  his  hopes  for  the  new 
Indian /Government  relationship : 

Todays  deliberations  give  new  meaning  to  the  claims 
of  our  people  and  allow  you,  as  represent ati.ves  of  Canada, 
to  discuss  and  decide  with  us  a  new  relationship.  The 
basis  for  this  relationship,  like  any  lasting  relation¬ 
ship,  must  be  founded  on  trust  and  honesty.  It  is  very 
important  _  that  the  pr:inciplc  undei'lying  this  relationship 
should  be^'stated  and  understood . 

Matters  had  now  come  the  full  circle,  for  in  197Q  Prime 

Minister  Trudeau  suggested  to  Indian  leaders  that  .  in 

order  to  reach  some  kind  of  dialogue  and  exchange  v/e  have  to 

'^8 

trust  each  other  a  little  bit,  ..."  While  some  cynical 
observers  may  scoff  at  the  word  "trust"  being  used  vis-a-vis 
a  relationship  between  seasoned  politicians,  recent  inter¬ 
views  have  attested  to  the  importance  of  this  kind  of  rela¬ 
tionship  between  the  few  key  actors,  for  example,  those 

Ministers  and  Indian  leaders  on  the  Joint  Sub-Committee  for 

79 

Indian  rights  and  claims. 

Apparently  the  faith  that  Indian  leaders  had  in  the 
Indian  Rights  Process  was  justified,  for  on  February  9,  1976 
Marc  Lcilonde  i.n formed  George  Manuel  by  letter  that  the 
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federal  Cabinei:  had  ap].).rovcd  the  "]voport  of  tlie  JJo.i)it 
Cabinc t/National  Indian  Bor tlierliood  Committee"  (necember  3.2, 


1975)  with  only  minor  amendments.  In  light  of  Lhe  im,  ortance 
of  this  Cabiridt  approval  of  tlie  Indian  Rights  Process,  these 
documents  are  appended  to  this  paper  (see  7\ppendix  5).  This 
provides  a  concrete  example  of  Cabinet  de  facto  sharing  its 
policy-making  povjer  with  Indi  an  rep""esen tatives .  In  terms 
of  a  graphic  present^ition  of  the  agreed  upon  structure,  the 
following  diagram  is  appropriate: 


diag:ram  c 

THE  INDIAN  RIGHTS  PROCESS  STRUCTURE 


Joint  NIB-  I 

Cabinet  Committee  | 


Joint  NIB" Cabinet 
Sub-Committee  on 
Indian  Rights  &  Claims 


Canadian  Indian 
R  i  a h t  s  Co rair;  J .  s  s  i.  o n 


Joint  Working 
Croup  on  Indian 
Rights  and  Clairasj 

The  joint  working  group  was  called  tog'-^ther  agai.n  in 


the  spring  and  early  summer  of  197G  to  resolve  tw'O  matt<''rs: 


'  he  conten!'  of  the  Order~i n-Counci  1  cstab  i.isliiiig  th.e 
Canadian  Indian  J'ights  Commission;  and 
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2.  the  outstanding  Inquiries  Act  issues. 

At  the  same  time  this  work  was  going  on,  Judd 
Buchanan  wrote  to  all  the  prcvincial  premiers  to  inform  them 
of  the  new  Indian  Rights  Process  (see  Appendix  6) . 

In  order  to  break  the  impasse  on  the  Inquiries  Act 
Question,  Ken  Norman,  legal  counsel  for  the  Indian  Claims 
Commission,  wrote  to  Professor  Neil  Brooks  of  Osgoode  Hall 
Lav;  School  for  his  opinion  on  the  following  question: 

Is  the  testimony  of  an  elderly  Indian  person,  now 
unable  to  testify  due  to  death  or  illness,  taken  by  a 
Comraissioner  under  the  Inquiries  Act,  R.S.  C.154,  and 
which  had  been  subject  to  cross  examination  by  Counsel 
for  the  Federal  Crown,  likely  to  be  admitted  into 
evidence  by  a  Federal  Court  judge  in  a  suit  involving 
an  Indian  claim  against  the  Federal  Crov;n?^l 

The  opinion  of  Brooks  came  back  affirmative  to  this  question, 
and  this  effectively  affirmed  the  NIB  position  on  this  con¬ 
troversial  question.  After  several  rounds  of  discussion  on 
the  Inquiries  Act  issue,  lawyers,  Barry  Strayer  and  Robert 
Young,  the  real  adversaries  on  this  issue,  moved  closer  to  an 
agreement.  Hov/ever,  it  took  several  months  of  corresponding 
between  Young,  Pratt,  and  Sommerfield  (Strayer 's  successor) 
before  a  fina]  agreement  was  reached  at  the  end  of  September 
1976  vis-a-vis  the  Inquiries  Act  Order-in-Council .  This 
Order-in-Council  together  with  the  Ordcr-in-Council  estab¬ 
lishing  the  Canadian  Indian  Rights  Commission  are  appended 
in  that  they  represent  the  completed  Indian  Rights  Process 
framework  (see  Appendix  7). 

The  second  Order-in-Council  also  took  time  to  find 
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ngreoment/  because  the  NIB  rcpresentat .i  ves  were  hesitant  to 

agree  to  shutting  down  the  Indian  Claims  Commission  of 

Canada,  until  both  the  new  commission  was  set  up  and  the 

Inquiries  Act  .issue  was  resolved.  The  final  Cabinet  approval 

for  these  two  Orders-i n-Council  did  not  come  until  March, 

1977.  The  reasons  for  the  delay  are  several.  Firstly,  it 

took  some  timie  to  find  a  m.utually  acceptable  candidate  for 

8  2 

the  Ontario  Regional  Commissioner.  Eventually  there  was 
agreement  that  Justice  Patrick  Hartt  would  be  the  Ontario 
Regional  Commissioner,  and  he  would  join  former  ICC  Executive 
Director  Brian  Pratt  of  the  prairies  as  the  initial  two 
regional  commissioners.  Atlantic  Canada  would  add  their 
commissioner  at  a  later  date. 

The  second  apparent  reason  for  the  delay  in  getting 
the  fina,l  Cabinet,  approval  is  that  the  I.ndian  s.idc  'was  not 
pushing  the  process  along.  George  Manuel  was  replaced  by 
Noel  Starblanket  of  Saska tchev/an  as  the  NIB  President.  It 
appears  Starblanket  took  a  number  of  months  to  get  oriented  to 
his  job  and  did  not  choose  to  move  quickly  on  this  matter. 

In  Alberta,  Harold  Cardinal  began  to  withdraw  from  NIB  and 
lAA  activities,  firstly  to  set  up  the  "Indian  Oil  Sands 
Development  Corporation"  and  latterly,  to  take  a  job  as  the 
new  regional  director  of  DIAND. 

Finally,  there  was  a  nev;  Minister  of  Indian  Affairs 
and  Northern  Development,  Warren  Allmand,  by  the  fall  of 
1976,  and  he  also  took  some  months  to  get  oriented  to  his 
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new  department  and  the  evolving  relationship  with  the  Indian 

leaders.  It  appears  that  Mr.  Allmand's  advisors  in  the 

Department  of  Indian  Affairs  did  not  push  for  another  Joint 

Sub-Committee  meeting,  because  there  was,  in  their  view, 

8  3 

nothing  of  substance  to  discuss. 

Given  these  factors,  it  is  perhaps  not  so  suirprising 
that  Cabinet  did  not  give  their  final  approval  to  these  last 
details  of  the  Indian  Rights  Process  structures  until  March 
1977. 

In  concluding  this  section,  the  main  points  in  order 
of  priority  are: 

(a)  The  Cabinet  did  approve  the  Joint  Comiriittee  recommen¬ 
dations  on  the  negotiated  agreements  on  a  refined  Indian 
Rights  Process  and  this  constitutes  iin  explicit  siiaring  of 
their  policy-making  power  with  Indian  leaders  and  also  the 
third  facilitating  party,  the  Indian  Claims  Coirjnission . 

The  positive  experiences  of  the  joint  work  group  on 
Indian  Rights  Processes  and  the  Joint  Sub-Committee  and  Joint 
Committee  augurs  well  for  the  future  of  the  process,  given  a 
continuing  commitment  on  both  sides  to  resolve  claims  as  well 
as  set  up  structures. 

The  Joint  Work  Group  and  especially  the  Joint  Sub¬ 
committee  of  the  Indian  Rights  Process  proved  to  be  "where 
the  action  is"  despite  the  official  stress  placed  on  the 
negotit at ions  at  Joint  Committee  level.  In  other  words,  this 
smiill  group  of  people  were  the  effective  decision-makers  on 
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crucial  nuitters.  Of  course,  they  were  also  subject  to  being 
over-ruled  by  the  NIB  Executive  Council  or  the  full  Cabinet. 
Another  related  factor  is  that  the  NIB  representative''  'tended 
to  have  more  influence  on  government  policy-makers  in  this 
1975-76  joint  work  group  and  joint  sub-committee  than  did  the 
Indian  Claims  Commission.  However,  this  new  "Indian  Rights 
Process”  will  effectively  involve  a  sharing  of  power  by  the 
federal  government  with  the  National  Indian  Brotherhood  and 
the  Canadian  Indian  Rights  Commission.  The  Canadian  Indian 
Rights  Commission  through  its  facilitating  role  will  also 
have  an  impact  on  policy  by  way  of  compromise  suggestions  to 
bring  both  sides  together. 

This  significant  breakthrough  of  Canadian  Indian 
leaders  into  the  policy-making  process  of  the  federal  Cabinet 
constitutes  a  real  sharing  of  power.  However,  for  this  poweir 
sharing  arrangement  to  become  entrenched  it  requires  con¬ 
tinued  usage  and  development  over  many  years.  'This  then  is 
the  real  question  that  rernains--will  the  prime  movers 
(Government  and  Indians)  continue  to  put  enough  effort  and 
commitment  into  this  new  "Indian  Rights  Process"  to  firm.ly 
establish  it  as  the  joint  policy-making  body  that  i.t  was 
intended  to  be?  If  this  "Indian  Rights  Process"  falters  or 
falls  into  disuse  for  v/hatever  reason,  then  Cabinet  can  still 
pull  back  the  sovereignty  or  power  that  it  has  extended  to 
Indian  leaders.  What  Cabinet  has  given,  it  can  still  take 
away.  In  chapter  six,  we  will  furtlier  examine  tills  question 
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in  relation  to  the  experiences  of  the  Indian  Rights  Process 
in  1977. 

(b)  The  "ball  continues  to  remain  in  the  Indian's  court" 
as  a  partial  aonsequence  of  the  White  Paper-Red  Paper  stand¬ 
off,  and  partly  due  to  the  fact  that  Indian  representatives 
must  still  bring  forward  their  claims  to  certain  rights  and 
privileges  before  government  will  respond,  and  partly  due 
to  the  urgency  of  making  the  "Indian  Rights  Process"  work. 

As  we  have  noted  earlier,  the  development  of  policy  proposals 
on  issues  as  deeply  felt  by  Indians  as  their  treaty  and 
aboriginal  rights  is  not  an  easy  matter  for  the  NIB. 

Concluding  Comment 

In  the  last  chapter  of  the  thesis,  I  will  pick  up 
where  this  discussion  has  left  off  and  consider  the  futu2.e 
for  resolving  these  difficult  Indian  claims  issues.  In  this 
chapter  I  have  been  primarily  concerned  to  describe  and 
evaluate  the  slow  evolution  towards  a  joint  Cabinet/NIB  forum 
for  dialogue  and  negotiations. 

On  the  Indian  side,  this  slow  evolution  tovcards  a 
joint  policy-making  structure  can  be  described  as  a  "posi¬ 
tional  policy"  to  use  a  phrase  of  Peter  Aucoin.  Aucoin 
develops  further  the  concept  of  Theodore  Lowi  that  the  dis¬ 
tinctive  aspect  of  policy-making  as  opposed  to  decision¬ 
making  is  that  policy  involves  coercion  by  government. 

Aucoin  describes  positional,  policy  as: 
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Positional,  as  opposed  to  allocative,  policies  refer 
to  those  outputs  which  affect  the  structuring  of  influ¬ 
ence  in  the  conversion  system.  A  good  deal  of  policy 
activity  by  individuals  and  groups  is  related  not  so  much 
to  securing  (at  l.east  in  the  short  run)  an  allocation  of 
desired  values  but  rather  the  attainment  of  desired  posi¬ 
tions  vis-a-vis  other  individuals  or  groups.  What  is 
sought  is  a  share  of  the  coercive  abilities  of  govern¬ 
ment.  ^  ^ 

For  Aucoin,  allocative  policies  involve  the  "allocation  of 

8  5 

values"  or  the  "value  priorities"  of  government.  In  this 
study,  I  have  noted  how  the  National  Indian  Brotherhood  v/as 
concerned  both  to  gain  a  better  position  within  the  structure 
of  government  policy-making  and  to  diminish  the  policy 
influence  of  civil  servants.  Indeed,  the  thrust  for  a 
structure  embodying  a  new  partnership  relationship  with  the 
federal  Cabinet  is  characteristic  of  the  NIB  position  in  the 
entire  1974-77  period. 

The  Indian  Claims  Comm.ission  of  Canada,  through  its 
policy  influence  and  work  to  get  the  Indian  Rights  Process 
established,  effectively  fulfilled  several  of  its  original 
terms  of  reference,  and  therefore,  can  be  said  to  have  com¬ 
pleted  its  mandate. 

On  the  government  side,  it  seems  clear  that  they  had 
their  own  motives,  which  related,  among  other  things,  to  a 
recognition  of  the  need  for  more  effective  policy  development 
and  implementation,  particularly  in  the  difficult  area  of 

p  ^ 

unresolved  Indian  claims.  ''  As  we  have  seen,  a  host  of 
factors  contributed  to  the  eventual  agreement  by  government 
to  thi  s  unique  Indian  Pm  ghts  Process. 
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This  slow  evolution  to  an  Indian  Rights  Process  sets 
the  stage  for  the  sixth  and  final  chapter  on  the  future  of 
Alberta  Indian  land  claims.  In  the  next  two  chapters,  I  will 
consider  the  i’nvolvement  of  the  provincial  government  vis-a- 
vis  Alberta  Indian  land  claims  and  the  land  claim  versus 
development  dilemma  re.  the  Athabasca  tar  sands.  In  these 
next  three  chapters,  I  will  be  considering  the  negotiating 
experiences  of  the  Bighorn  Stonies,  the  Isolated  Communities 
and  the  Ft.  Chipewyan  Cree  Band.  Thus,  I  will  be  able  to 
more  fully  examine  the  progress  towards  land  claims  settle¬ 
ments  as  well  as  policy-m.aking  structures,  and  the  inter¬ 
relationships  of  both  of  these  important  dimensions.  To  put 
these  dimensions  in  the  terminology  of  policy  ana.iysis,  I 
vjill  now  consider  Indian  land  claims  in  term.s  of  positional 
and  allocative  policies  to  use  Aucoin’s  terminology. 
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tial  sources) . 

84 

G.  Bruce  Doen  and  Peter  Aucoin ,  editors.  The 
Structures  of  Policy-Making  in  Canada  (Toronto,  the  Macmillan 
Company,  1971), p. 25. 

^^Ibid.,  pp.  11  and  13. 

Brian  Pratt,  Interview,  May  17,  1977,  Calgary;  and 
Interview,  June  13,  1977,  Ottawa  (Confidential  source). 
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CHAPTER  4 


FEDERAL-PROVINCIAL  RELATIONS  AND 
INDIAN  LAND  CLAIMS:  THE  ALBERTA  SITUATION 

Introduction 

As  I  have  noted  in  Chapter  one,  Indian  land 
claims  have,  in  the  1970s,  become  a  crucial  issue  on  the 
agendas  of  the  federal  and  provincial  governments.  The  con¬ 
temporary  significance  of  Indian  land  claims  has  not  left 
Alberta  uneffected.  Alberta  Indian  land  claim.s  have 
threatened  or  appeared  to  threaten  the  province-building 
designs  of  Premier  Peter  .Lougheed ,  particularly  in,  the  area, 
of  the  Athabasca  tar  sands.  Hence,  the  lAA  and  several 
Indian  bands  came  into  conflict  with  a  po'werful  provincial 
government , 

Like  most  other  areas  of  federal-provincial  relations 
Indian  land  claims  have  their  own  particular  history.  There¬ 
fore,  I  will  initially  explore  the  legal-constitutional  back¬ 
ground  of  the  Indian  land  claims,  especially  as  it  comes  to 
bear  on  the  1930  Canada-Alberta  Natural  Resource  Transfer 
Agreements.  Later  I  wj.l]  deal  with  the  fledgling  federal- 
provincial  machinery  and  dialogue  on  Indian  matters  in  the 
1960s.  These  secti.ons  will  form  the  underpinning  for  an 
examination  of  the  Canada-A.l be3:ta-Indian  Association  of 
ADberta  post  2  971  relations  c'ls  they  relate  to  Indian 
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land  claims.  In  the  process  I  will  examine  the  progress  of 
the  Bighorn  Stoney  land  claim.  In  subsequent  chapters,  the 
claims  of  the  Isolated  Communities  and  the  Ft.  Chipewyan  Cree 
Band  of  northern  Alberta  will  receive  intensive  study. 

The  main  concern  of  this  chapter  will  be  to  develop 
factors  of  analysis  in  order  to  understand  the  complexity  of 
federal-provincial-Indian  relations  and  their  consequent 
impact  on  the  land  claims.  Moreover,  the  evolving  tripartite 
comaiittee  structure  will  receive  critical  scrutiny. 

A .  Some  Legal  and  Constitutional  Issues 
Relating  to  "Lands  Reserved  for 
Indians”  and  Indian  Land  Claims 

In  1867  the  federal  government  was  given  exclusive 
jurisdiction  over  "Indians  and  lands  re^served  for  Indians" 
under  section  91(24)  of  the  British  North  America  Act.  At 
the  same  time,  section  109  of  the  BNA  Act  gave  to  certain 
provincial  governments ; 

All  Lands,  Mines,  Minerals  and  Royalties  belonging 
to  the  several  provinces  of  Canada,  Nova  Scotia  and  Ne’w 
Brunswick  at  the  Union,  and  all  sums  then  due  or  payable 
for  such  Lands,  Mines,  Minerals  or  Royalties  shall  belong 
to  the  several  provinces  of  Ontario,  Quebec,  Nova  Scotia, 
and  Nevj  Brunswick  in  v/hich  the  same  are  situate  or  arise, 
subject  to  any  trusts  existing  in  respect  thereof,  and  to 
any  Interest  other  than  that  of  the  Province  in  the  same.^ 

On  the  surface  of  things  there  would  appear  to  be  no 
conflict  involved  in  that,  for  example,  the  province  of 
Ontario,  pursuant  to  section  109,  had  control  of  Crown  lands 
(see  section  108  and  117  of  the  BNA  Act  for  exceptions  re. 
federal  Crown  land) ,  and  the  existing  Indian  reserves  would 
come  under  federal  jurisdiction,  i.e.,  come  under  the 
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category  of  federal  Crown  lands  held  in  trust  for  the  Indians. 

It  should  also  be  noted  that  under  Section  125  of  the  BNA  Act 

both  provincial  and  federal  Crown  land  are  not  liable  to 

taxation;  hence  these  categories  of  land  have  a  "special 

status"  in  Confederation. 

The  first  federal-provincial  problem  developed  as 

treaties  began  to  be  negotiated  in  the  west.  In  1873,  the 

federal  government  negotiated  and  signed  the  "Northwest  Angle 

Treaty  No.  3"  with  the  Indians  of  northwestern  Ontario  in  the 

Lake  of  the  Woods  area.  The  federal  government  apparently 

assumed  that  these  "Indian  lands"  belonged  to  the  federal 

Crown  now  that  the  Indian  title  had  been  extinguished.  Ken 

Lysyk,  a  noted  authority  on  constitutional  law  and  Indian 

title,  describes  the  federal  position  as  follows: 

.  .  .  in  the  first  decades  after  confederation,  the 

federal  government,  p>roceeding  under  the  misapprehension 
that  Section  91(24)  of  the  British  North  America  Kct  con¬ 
ferred  proprietary  rights  as  well  as  legislative  authority 
to  regulate  lands  reserved  for  Indians  .  .  , ^ 

Proprietary  rights  involve  exclusive  ownership  rights,  v/hile 

legislative  authority  primarily  involves  jurisdiction  to 

pass  lav7S,  and  may  not  involve  any  rights  of  land  ownership. 

Subsequently,  the  federal  government  in  1883  issued 

a  permit  to  St.  Catherines  Milling  and  Lumber  Company  ".  .  . 

to  cut  and  carry  away  one  million  feet  of  lumber  ..."  from 

3 

an  area  V7ithin  the  boundaries  of  Treaty  No  3.  The  Attorney 
General  of  Ontario  filed  a  writ  in  court  against  the  company 
asserting  among  other  things  that  they  had  no  rights  to  the 
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lumber.  The  case  was  finally  appealed  to  the  Judicial  Com¬ 
mittee  of  the  Privy  Council,  and  Lord  Watson  delivered  the 
judgement,  which  on  the  crucial  federal-provincial  question 
was  : 

Their  lordships  are,  however,  unable  to  assent  to  the 
argument  for  the  Dominion  founded  on  Section  91(24). 

There  can  be  no  a  priori  probability  that  the  British 
Legislature,  in  a  branch  of  the  Statute  of  legislative 
power,  intended  to  deprive  the  Provinces  cf  ' rights  v/hi.ch 
are  expressly  given  them  in  that  branch  of  it  which 
relates  to  the  distribution  of  revenues  and  assets.  The 
fact  that  the  power  of  legislating  for  Indians,  and  for 
lands  which  are  reserved  for  their  use,  has  been  entrusted 
to  the  Parliament  of  the  Dom.inion  is  not  in  the  least 
degree  inconsistent  with  the  right  of  the  Province  to  a 
beneficial  interest  in  these  lands,  available  to  them  as 
a  source  of  revenue  v/henever  the  estate  of  the  Crown  is 
disencumbered  of  the  Indian  title. ^ 

This  effectively  meant  that  as  soon  as  Indian  treaty 
No  3  had  been  signed,  the  clear  and  complete  title  to  the 
land  in  question  passed  to  tlie  province  of  Ontario. 

Other  aspects  of  Lord  Watson's  judgement  are  crucial 
to  an  understanding  of  Indian  title,  as  he  interpreted  the 
meaning  of  Indian  rights  based  on  the  Royal  Proclamation  of 
1763: 


.  .  .  the  tenure  of  Indians  was  a  personal  usufructory 

right,  dependent  upon  the  good  will  of  the  Sovereign. 

The  lands  reserved  are  expressly  stated  to  be  "parts  of 
Our  dominions  and  territories;"  and  it  is  declared  to  be 
the  will  and  pleasure  of  the  Sovereign  that,  "for  the 
present",  they  shall  be  reserved  for  the  use  of  Indians, 
as  their  hunting  grounds,  under  his  protection  and 
dominion.  There  was  a  great  deal  of  learned  discussion 
at  the  Bar  with  respect  to  the  precise  quality  of  the 
Indian  right,  but  their  Lordships  do  not  consider  it 
necessary • to  express  an  opinion  upon  the  point.  It 
appears  to  t'ncm  to  be  sufficient  for  the  purposes  of 
this  case  that  there  has  been  all  along  vested  in  the 
Crown  t\  substantial  a'ld  paramount  estate,  under!  yjng  the 
Ijidian  title,  which  became  a  plenum  dominium  v/lienevor 
that  title  was  surrendered  or  otherwise  extinguished.^ 
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This  judgement  effectively  limited  tlie  scope  of 
Indian  or  aboriginal  title  but  did  recognize  its  existence. 

This  "St.  Catherines"  judgement  left  the  federal 
government  in  ,an  embarrassing  position,  not  only  because  of 
its  obviously  mistaken  attempts  to  assert  proprietary  rights 
to  the  lands  where  Indian  title  had  been  extinguished.  The 
federal  government  was  apparently  faced  with  unfinished 
treaty  business,  namely,  further  "Indian  reserves"  in  Treaty 
No.  3  to  be  set  aside  for  the  use  and  benefit  of  Indians. 
However,  the  provincial  government  owned  and  controlled  this 
land . 


A  way  out  of  the  impasse  for  the  federal  government 
was  a  federal-provincial  agreement  with  the  province  of 
Ontario  in  1894,  which  involved  identical  statutes  of  Ontario 
and  Canada  titled  "An  Act  for  the  settlement  of  certain 

questions  between  the  Governments  of  Canada  and  Ontario 

•  6  • 
respecting  Indian  lands."  Upon  examination  of  the  agreement, 

it  is  clear  that  Ontario  was  able  to  negotiate  certain  rights 
in  these  questions  on  the  strength  of  the  "Judicial  Commit¬ 
tee"  decision  in  the  "St.  Catherines  Milling  and  Lumber  Co." 
case,  namely; 

-.  .  .  the  concurrence  of  the  province  of  Ontario  is 

required  in  the  selection  of  the  said  reserves. 

”...  to  avoid  dissatisfaction  or  discontent  among  the 
Indians,  full  enquiry  will  be  made  by  the  government  of 
Ontaj-'io,  as  to  the  Reserves  .  .  .  v;ith  a  view  of 
acquiescing  in  the  location  and  extent  thereof  unless 
some  good  reason  presents  itself  for  a  different  course. 

-That  in  the  case  that  the  Government  of  Ontario  after 
such  enquiry  is  dissatisfied  with  the  reserves  or  any 
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of  them  already  selected  a  joint  commission  or 

joint  commissions,  shall  be  appointed  by  the  Governments 
of  Candida  and  Ontario  to  settle  and  determine  any  ques¬ 
tions  or  all  questions  relating  to  such  reserves  or 
proposed  Reserves. 

.  .  any  future  treaties  with  Indians  in  respect  of 

territory  in  Ontario  .  .  .  ,  shall  be  deemed  to  require 

the  concurrence  of  the  Government  of  Ontario.^ 

In  1924,  a  further  Canada-Ontario  agreement  was  signed,  which 

dealt  primarily  with  Ontario's  rights  vis-a-vis  Indian 

8 

reserve  water  and  mineral  resources.  In  the  latter  case, 

Ontario  retained  the  right  to  fifty  percent  of  any  royalties 

or  payments  from  mineral  resource  development  on  Indian 
9 

reserves.  These  Canada-Ontario  agreements  of  1894  and  1924 

influenced  the  natural  resource  transfer  negotiations  betv^een 

J  0 

the  three  prairie  provinces  and  the  federal  government. 

To  be  specific,  when  the  federal  government  finally 
transferred  lands  and  natural  resources  to  the  prairie 
provinces  in  1930  to  make  them  legally  equal  partners  in 
Confederation,  it  contained  the  follov;ing  clause 
relating  to  Indian  reserve  lands: 

All  lands  included  in  Indian  reserves  within  the 
Province  including  those  selected  and  surveyed  but  not 
yet  confirmed,  as  well  as  those  confirmed,  shall  continue 
to  be  vested  in  the  Crov;n  and  administered  by  the  Govern¬ 
ment  of  Canad£\  for  the  purposes  of  Canada,  and  the 
Province  will  from  time  to  time,  upon  request  of  the 
Superintendent  General  of  Indian  affairs,  set  aside,  out 
of  the  unoccup'ied  Crown  lands  hereby  transferred  to  its 
administration ,  such  further  areas  as  the  said  Superin¬ 
tendent  GeIler^l  1  may,  in  agreement  with  the  Province , 
select  as  necessary  to  enable  Canada  to  fulfi].l  its 
obligations  under  the  treaties  with  the  Indians  of  the 
Province,  and  such  areas  shall  thereafter  be  administered 
by  Canada  in  the  same  way  in  all  respects  as  if  they  had 
never  passed  to  the  province  under  the  provisions 
liercto  (om.phasis  mine)  . 
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The  intention  of  this  foregoing  "legal  history"  in 
regard  to  "lands  reserved  for  Indians"  has  been  to  point  out 
several  important  trends  and  conclusions.  Firstly,  in  a 
vital  area  of  Indian  land  claims--treaty  land  entitlement  for 
reserves — Canadian  federalism  has  evolved  from  an  apparent 
assumption  of  federal  dominance  at  Confederation  to  a  clear 
statement,  whereby  both  the  federal  and  provincial  govern¬ 
ments  hold  powers,  and  both  m.ust  be  in  agreement  before 
future  reserve  land  can  be  set  aside.  This  situation  devel¬ 
oped  through  judicial  interpretation  and  reveals  another 
aspect  of  shared  sovereignty  in  Canadian  federalism.  The 
negotiated  federal-provincial  agreements  that  followed  the 
court  decision  al  lov/ed  for  a  successful  accommodation  of  new 
circumstances . 

Secondly,  the  aforementioned  clause  relating  to 
Indian  reserve  lands  specifies  that  agreement  must  come  from 
the  "Superintendent  General  of  Indian  Affairs"  (today,  the 
Minister  of  Indian  Affairs  and  Northern  Development)  and  the 
"appropriate  Minister  of  the  Province"  (today,  the  Associate 

I 

Minister  of  Energy  and  Natural  Resources  for  Alberta) .  In 
effect,  this  statute  spells  out  ministerial  involvement  in  the 
federal-provincial  machinery  for  Indian  reserve  settlements. 

Thirdly,  the  Indian  bands  thcit  might  be  involved  are 
not  included  in  the  1930  agreements,  and  they  are  therefore 
legally  dependent  on  both  governments  to  fulfill  the  treaty 
obligations  vis-a-vis  Indian  reserves.  However,  many  reserve 
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l£ind  requests  subsequent  to  1930  have,  on  balance,  been 

effectively  implemented  (for  example,  Sunchild-0 ' Chiese 

reserve  and  the  Ft.  Chipewyan  reserve) .  In  the  case  of  the 

Sunchild-0 ' Chiese  reserve,  located  north  of  Rocky  Mountain 

House,  the  Cree  and  Chippewa  representatives,  along  with 

federal  and  provincial  officials,  worked  together  on  a  corn- 

12 

mittee  to  select  a  reserve  site  in  the  mid  1940s. 

B .  Federal-Provincial  Relations  and 
Indian  Social  Welfare  Programs 

In  this  section  I  would  like  to  briefly  examine  some 
aspects  of  the  changing  relationship  between  the  federal  and 
provincial  governments  and  particularly  the  evolution  of 
federal-proviiicial  structures  from  the  earlier  coordinating 
committees  to  the  tiripartite  committees  for  Indi£in  matters. 

In  1948  the  Joint  Senate  and  House  of  Commons  Commit¬ 
tee  on  Indian  Act  Revisions  recommended  among  other  things 

"cooperation  with  the  provinces  in  extending  services  to  the 
13 

Indian."  '  This  recommendation  was  to  form  a  key  aspect  of 
the  post-war  Indian  policy.  A  preparatory  document  for  the 
first  Federal-Provincial  Conference  on  Indian  Affairs  held 
in  1964  stated  this  objective  as:  "to  promote  the  extension 
of  provincial  sejrvices  and  programs  in  order  that  needs  in 

Indian  communities  may  be  met  on  the  same  basis  as  for  other 

..14 

communities . 

This  policy  was  later  incorporated  into  federal 
legis.l  a  tD  on  allov/ing  extension  of  provincial  social  welfare 
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to  tre^ity  Indi£ins  on  reserves  in  tlie  1966  Canada  Assistance 

Plan  and  also  foirraed  part  of  the  1969  White  Paper  on  Indian 

Policy.  Only  Ontario  picked  up  the  option  of  extending  social 

services,  but  this  concept  of  policy  remains  current  in  Alberta 

as  witnessed  by  the  recent  proposal  for  extending  of  social 

15 

services  from  the  province  of  Alberta  to  treaty  Indians. 

This  policy  thrust  of  extending  provincial  services 
to  on-reserve  treaty  Indians  serves  to  underline  the  unique 
aspects  of  the  Indian  situation.  As  we  have  noted,  they  have 
in  effect  lived  in  a  "unitary  state"  until  comparatively 
recently.  Under  the  BNA  Act  of  1867  "Indians"  v;ere  a  federal 
responsibility,  and  the  subsequent  Indian  7^ct  and  Indian 
administration  developed  in  sucli  a  way  that  all  Indian 
services,  whether  education,  housing,  welfare  or  economic 
development,  came  through  the  federal  government.  Indians 
and  the  federal  government  have,  therefore,  developed  a 
continuous  intense  relationsliip  over  Canada's  first  century. 
In  contrast,  Indians  have  had  comparatively  little  contact 
with  the  provincial  government.  This  lack  of  contact  has 
led  to  mdsunderstanding  and  suspicion  on  both  sides. 

V7ith  post-war  equalitarian  sentiments  and  concerns 
for  a  non-discriminatory  society,  the  thrust  for  equal  ser¬ 
vices  for  Indians  Vv^as  not  a  surprising  governmental  response. 
Indeed,  this  policy  thrust  might  v;ell  be  related  to  a  general 

post-war  concern  of  the  federal  government  for  " .  .  .a  com- 

]  6 

prchcnsive  system  of  socia.1.  security,""  It  was  felt  that 


142 


because  provincial  governments  provided,  for  example,  educa¬ 
tion  for  almost  all  provincial  residents,  the  provincial 
department  would  have  the  advantage  of  scale  and  specializ¬ 
ation  that  Indian  Affairs  Educational  Service  could  not  hope 
to  match.  Consequently,  from  1950  onwards,  the  federal 
government  contracted  through  tuition  agreements  with  school 
boards  and  provincial  governments  for  Indian  children  on 
reserves  to  attend  provincial  schools.  By  the  mid  1960s 
fifty  percent  of  the  Indian  children  were  attending  provin¬ 
cial  schools. 


The  main  topic  of  the  first  and  only  Federal  Provin¬ 
cial  Conference  on  Indian  Affairs  v/ere,  hov^ever,  social 
services  and  community  development,  not  education.  This 
conference  was  set  in  motion  by  the  November  1963  meeting  of 
first  niriisters  which  had; 

.  .  .  placed  stress  on  tlie  necessity  of  correlating 

Federal  and  Provincia].  policies  and  responsibilities  for 
health,  v;elfare,  education,  community  development  and 
other  service;s  if  Indians  v;ere  to  be  m.ore  closely 
associated  with  other  Canadians.^' 

Most  of  the  Ministers  and  their  deputies  were  from  provincial 

departments  of  welfare  or  health  and  welfare.  They  heard 

federal  proposals  for  financing  provincial  extensions  of 

welfare  and  community  development  programs  to  reserves.  Most 

were  sympathetic  in  principle  to  the  federal  proposal, 

although  Ontario  was  the  only  province  to  soon  after  sign  the 

necessary  agreements.  The  conference  agreed  to  set  up 

federal-provincial  Coordinating  Committees  comiposed  of  three 
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federal  Indiaii  Affairs  Branch  officials  and  three  provincial 

1 8 

officials  in  each  province.  These  officials  would  handle 
the  necessary  follow-up  of  the  meeting  and  the  questions  of 
proposed  impldmentation . 

Indian  consultation  was  a  federal  prerequisite  for 
the  provincial  extension  of  services,  and  to  this  end  the 
Department  of  Indian  Affairs  devised  Indian  Regional,  Advisory 
Councils  to  facilitate  Indian  consultation.  As  we  have 
noted  in  chapter  two,  this  Advisory  Council  came  under  fire 
from  Harold  Cardinal  in  1966.  In  Alberta,  the  Indians 
rejected  the  provincial  proposal  on  the  grounds  that  it  v/ould 
interfere  with  their  treaty  rights  and  their  special  rela¬ 


tionship  with  the  federal  government. 

After  in terviev;ing  federal  and  provincial  officials 
regarding  the  coordinating  comm.ittee  activ^ities,  Alan  Cairns 


wrote  in  the  Hawthorne  Repoirt  of  1966  : 


The  most' general  conclusion  about  coordinating  com¬ 
mittees  is  that  their  establishment  and  successful 
operation  are  fraught  with  exceptional  difficulty.  This 
particularly  reflects  the  different  importance  attached 
to  the  committees  by  the  tv/o  governments.  In  general 
the  committees  are  much  more  highly  valued  by  the  Branch 
than  by  provinces.  In  som.e  cases  it  was  difficult  for 
the  Branch  to  get  committees  established  at  all.  Once 
established  it  is  by  no  means  certain  that  the  corrimittees 
wil],  in  fact  contribute  to  the  development  of  fruitful 
intergovernmental  relations.  At  the  lowest  level  a 
conmiittee  may  do  no  more  than  provide  a  formal,  regular 
framework  within  wriicii  federal  and  provincial  officials 
can  meet.  If  the  coimnittees  are  to  become  significant 


instrumentalities  for  the  the  forging  of  federal- 
provincial  cooperation  they  have  to  be  of  more  than 
marginal  importance  to  their  members.  If  they  are  to 
of  major  iraportance  they  have  to  meet  frequently  and 
cichJ.eve  conti.nuing  success  to  prevent  the  dis3ip£ition 
enthusiasm  among  their  participants.^--' 


be 

to 
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It  was  clear  that  DIA  officials  wished  to  have  provincial 

resources  utilized,  in  order  to  better  come  to  grips  with 

the  many  social  problems,  especially  of  urban  Indians. 

In  terms  of  improving  the  existing  relations  and  the 

work  of  the  Coordinating  Committees,  Cairns  stressed  that 

provincial  decision  makers  must  "...  perceive  a  net  gain 

20 

in  extending  such  services  to  Indian  communities."  He 

describes  the  gains  in  the  follov;ing  categories:  financial; 

political,  and  individual  psychic  (politicians  have  to  live 

21 

with  their  consciences).  For  examiple,  one  of  the  reasons 

Ontario  agreed  to  the  extension  of  welfare  and  community 

development  programs  was  the  political  pressure  that  was  put 

on  the  provincial  government  due  to  greater  press  exposure 

and  general  political  interest  in  the  Indian  situation  than 

existed  in  other  provinces.  Thus  there  was  a  political  gain 

for  Ontario  by  taking  this  step. 

Cairns  also  describes  the  fundamental  changes  in 

attitudes  and  perceptions  that  are  required  on  all  three 

sides,  if  progress  is  to  be  made.  For  the  Department  of 

Indian  Affairs,  their  "inward  looking"  and  "isolationist" 

thrust  of  the  past  must  be  replaced  by  an  emphasis  on  the 

22 

external  relations  VT/ith  the  provinces.  For  the  provinces, 
it  is  necessary  to  begin  seeing  the  Department  of  Indian 
Affairs  in  a  more  balanced  perspective,  rather  than  perpe¬ 
tuating  the  negative  image  of  the  "other  government." 
exampD.e ,  it  should  be  remembered  that  the  inadequate 
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historical  record  of  the  DIA  finds  parallels  in  the  treatment 

2  1 

of  the  prairie  provinces  of  the  Metis  population.  "  Probably 
the  most  fundamental  changes  are  being  demanded  of  thc^  Indian 
population,  for  if  tlie  trend  to  devolution  to  the  provinces 
continues,  the  Indian  is  faced  v.’ith  identity  questions  of  a 
basic  nature. 

A  consequence  of  federalism  is  the  existence  of  a 
dual  citizen  allegiance  to  both  central  and  provincial 
governments.  For  historical  reasons,  Indians  have  been 
almost  exclusively  oriented  to  Ottawa.  .  .  .  The  long 

run  goal  of  present  policy  is  to  engendei:  in  Indians 
that  duality  of  subjective  civic  identity  which  is  a 
consequence  of  federalism  and  v;hich  non  Indians  possess 
in  varying  degrees.  The  completion  of  this  process  will 
take  time.  For  Indians  it  will  only  come  about  v/hen 
experience  shows  them  convincingly  that  provincial 
gov'ernmients ,  no  less  than  the  federal  governm.ent,  can  be 
trusted  to  act  wisely  and  considerately  in  dealings  with 
them, 24 

In  my  viev;,  this  call  for  a  change  in  attitudes  all 
the  way  around  is  a  key  ingredient  to  effect  mutually  bene¬ 
ficial  federal-provincial-Indian  relations  and  is  equally 
applicable  today.  Much  has  changed  since  the  1960s,  but  many 
aspects  of  the  relationships  remain  the  same.  By  the  late 
19C0s,  there  v^as  fortunately  a  new  tripartite--"Canada- 
Aj.berta-Indian  Association  of  Alberta"  committee  established 
through  the  impetus  of  the  then  provincial  Minister  of 

Municipal  Affairs,  Fred  Colburne,  and  Harold  Cardinal  of  tlie 

25 

Indian  Association  of  Alberta.  '  Colburne  took  an  actJ ve 
sympathetic  interest  in  Indian  questions  and  later  assisted 
the  Iridian  Asscci^ltion  of  Alberta  to  acquire  funding  for 
the  organization,  '  Ttius,  a  tripartite  mechanism  wms  in 
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place  by  the  time  t  he  Precjt'ossi  ve  Coascrvat.i. vc  l'*arty  under 
Peter  Lougheed  swept  to  power  in  1971.. 

C  .  Can  ada-A3  ber  t  a^I  ndian  As  so  ci  ati  oji 
of  AlbeJ*ta  R elations 

The  Canada-Alberta-Indian  Association  of  Alberta 

relations  regarding  land  claims  must  be  placed  in  the  context 

of  the  political-economic  climate  of  the  1970s  if  v/e  fire  to 

understand  developments  in  this  area.  Several  iiiter-rela ted 

factors  must  be  considered,  some  of  which  are  peculiar  to 

Alberta,  and  some  of  which  are  applicable  nationally. 

In  chapter  one,  v/e  began  the  examination  of  the 

impact  of  the  energy  crisis  on  federal-provincial  relations 

and  its  relation  to  the  Indian  land  claims.  The  overall 

impact  of  the  energy  crisis  on  Canadian  federalism  has  been 

27 

effectively  reviewed  elsewhere.  However,  I  vfould  like  to 
briefly  examine  the  evolving  positions  of  Canada  and  Alberta 
on  the  energy  crisis,  and  then  assess  the  impact  of  Canada- 
Alberta  relations  generally  on  Indian  land  claims. 

The  energy  crisis  in  Canada  v/as  precipitated  primarily 
by  the  Organization  of  Petroleum  Exporting  Countries  (CM’EC) 
oil  price  increase,  and  this  was  to  have  an  impact  on 
federal-provincial  relations  for  a  considerable  period  of 
time.  This  energy  crisis  placed  a  terrific  strain  on  the 
relations  between  the  governments  of  Canada  and  of  Alberta. 
Subsequent  events  have  shown  that  neither  Prime  Minister 
Trudeau  nor  l'>remier  Lougheed  is  inclined  to  run  away  from  a 
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fight,  especially  when  they  perceive  that  fundamental  inter¬ 
ests  of  their  respective  governments  are  at  stake.  Initially 
Trudeau's  response  was  to  attempt  to  protect  and  modify  the 
impact  of  world  oil  prices  on  Canadian  consumers  east  of  the 
Ottawa  Valley  and  to  modify  the  impact  of  domestic  oil  price 
increases  demanded  by  the  producing  provinces.  Gradually 
the  Canadian  government's  policy  shifted  to  balance  these 
concerns  with  a  recognition  that  Canadian  oil  products  must 
eventually  be  sold  at  world  prices  and  to  place  emphasis  on 

Canadian  self  reliance  through  the  development  of  our  own 

2  8 

oil  and  gas  resources.  Alberta's  position  might  be  prin¬ 
cipally  characterized  as  a  desire  to  get  a  high  return  on  a 
dwindling  Alberta  ow'ned  natural  resource  .in  order  to  use  the 
subsequent  income  to  diversify  Alberta's  economy  and  thus 
protect  present  and  future  generations  in  this  provi.nce. 

Once  the  federal  government's  position  shifted,  the  goals  of 
Canada  and  Alberta  came  more  into  line,  and  the  head-on 
conflict  subsided  somewhat. 

Peter  Meekison,  a  deputy  minister  in  the  Albe.rta 
government,  suggests  that  intergovernmental  relations  between 
Alberta  and  Canada  were  particularly  bad  between  September 
of  1973  (when  the  federal  government  announced  the  price 
restraint  program  for  oil  and  natural  gas)  and  June  of  1975 

(when  there  was  finally  a  recognition  in  the  federal  budget 

29 

of  the  need  to  move  towards  world  oil  prices).  Meekison 
also  cojTimented  that  by  February  of  19  7  5  vylien  the  federal 
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government  agreed  to  contribute  $30  0  million  to  tlie  ecjuity 
financing  of  Syncrude,  relations  improved  considerably 
between  the  two  governments.^^ 

My  point  in  developing  this  analysis  of  intergovern¬ 
mental  relations  generally  is  to  emphasize  that  v/hen  things 
were  going  "sour"  between  Ottawa  and  Edmonton  over  energy, 
this  had  a  spin  off  effect  in  other  policy  areas  as  well. 

In  the  area  of  Indian  land  claims  things  were  also  quite 
"sour"  in  this  period.  At  one  point.  Premier  Lougheed  in  a 
meeting  with  Harold  Cardinal  made  a  remark  to  the  effect 
that  "we  expect  to  be  entering  into  a  big  battle  over  energy 

with  Ottawa,  and  you  should  be  careful  not  to  get  in  between 
31 

us."  While  this  statement  could  be  variously  interprered , 
it  is  clear  that  Lougheed  saw  the  energy  battle  with  Otta'.ja 
as  a  prime  focus  of  is  attention,  and  he  felt  the  Indiuxis 
should  consider  carefully  any  action  contemplated.  Inter¬ 
governmental  relations  generally  had  therefore,  an  impact  on 
land  claims--a  special  policy  area  outside  the  main  arena  of 
tension  yet  affected  by  it. 

Secondly,  Indian  land  claims  are  regarded  as  a  lesser 
priority  by  the  Alberta  government  in  light  of  the  fact  that 
Indian  land  claims  do  not  have  such  a  fundamental  impact  on 
the  provincial  economy  in  the  way  that  energy  does.  Tlie 
federal  government  gives  more  priority  to  land  claims  but 
these  are  counter-balanced  by  the  very  strong  Canadian  energy 
needs.  3iie  relative  priority  of  Indian  land  fdaims  often, 
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varies  from  time  to  time  depend  iiKj  on  the  political  {pressure 
exerted  by  Indians  or  a  supportive  non-Indian  public. 

Examples  of  external  political  pressure  are  the  Indian  caveat 
on  northern  Al'berta  including  the  tar  sands,  whicli  I  shall, 
examine  later,  and  the  Southern  Support  Group  for  Native 
Land  Claims  that  has  made  representations  to  the  Berger 
hearing  on  the  MacKenzie  Valley  pipeline. 

Thirdly,  as  we  have  noted  in  Chapter  Two,  Indian 
organizations  have  only  relatively  recently  received  funding 
to  research  their  land  claims.  The  federal  government 
initially  funded  Indian  organizations  to  do  this  research  in 
the  period  1972-1976,  and  this  funding  has  subsequently  been 
extended.  This  c.reated  a  new  situation,  for  it  gradually 
placed  Indian  bands  and  organizations  in  the  position  v;here 
they  could  present  documented  land  claims  no  the  federal  and 
provincial  governments.  It  should  be  noted  th^^t  most  Indian 
requests  for  reserves  on  the  prairies  had  been  settled  in 
earlier  times,  but  some  Indian  grievances  and  land  claims 
have  remained  outstanding.  It  is  these  land  claims  that  are 
currently  at  issue. 

Fourthly,  as  we  have  noted,  the  leadership  and  aware¬ 
ness  of  Indian  organi zati.oiis  have  developed  rapidly  in  the 
last  decade.  Here  I  am  thinking  particularly  of  the  ability 
of  Indian  leaders  to  present  their  case  articulately  and  to 

negotiate  with  their  "eyes  wide  open";  that  is,  they  are 

32 

aware  of  tlie  various  tac'tics  of  ejovernmen  ts .  Harold 


1  so 


Cardinal,  the  president  of.  the  Indian  Association  of  Alberta 
since  1968,  has  been  an  aggressive  spokesman  for  Indian 
rights  and  land  claims.  This  being  said  about  Indian  organ¬ 
izations,  tlie  •question  remains--have  Alberta  Indian 
leaders  have  been  able  to  function  effectively  to  produce  a 
successful  outcome  of  land  claims  negotiations?  7\lborta 
Indian  leaders  in  recent  years  have  faced  a  dilemma.  On  the 
one  hand,  the  "weight  of  history  has  seemed  to  rest  on  their 
shoulders,"  in  that  they  are  very  concerned  to  get  a  good 
deal  for  their  people  today  in  order  to  make  up  for  past  mi.s- 
dealings  of  government.  To  be  regarded  as  a  "sell-out" 

Indian  leader  is  not  an  esteemed  value.  On  the  other  hand, 
negotiations  witri  governmenc  necessarily  involve  compromises 
and  a  political  style  of  tact  or  diplomacy.  Indian  leaders 
are  not  always  willing  to  accept  the  latter  to  get  a  settle¬ 
ment.  Thus,  Indian  le^iders,  such  as  Harold  Cardinal 
or  John  Snow,  are  still  placed  in  an  extremely  difficult 
position  vis-a-vis  these  Indian  land  claims  negotiations. 
These  circumistances  often  mean  a  slowing  dov;n  or  halt  to  the 
successful  resolution  of  claims.  Of  course,  a  hard-line 
attitude  of  the  provincial  government  also  tends  to  harden 
the  negotiating  stance  of  Indians,  but  the  dilemma  remains 
for  Indian  leaders. 

These  four  factors  must  be  coupled  with  tv/o  other 
factojrs  that  v/ere  partially  developed  in  the  proceeding  two 
sections.  Firstly,  laiid  t- ransaci:  i  ons  are  by  th.ci  r  very 


nature  legal  transactions,  and  in  this  instance  they  involve 


constitutioi-ial  questions  as  well.  (The  1930  Natural.  Resources 
Transfer  Act  was  incorporated  in  the  British  North  America 
Act.)  This  means  that  negotiations  on  Indian  land  claims 
will  involve  lawyers  on  all  three  sides,  namely;  the  Depart¬ 
ment  of  Justice  for  tiie  federal  gove.rnment,  the  Attorney 
General's  Department  for  the  province ^  and  the  legal  counsel 
for  the  Indians,  This  has  the  effect  of  making  the  land 
claim  negotiations  more  complicated,  and  there  is  a  tendency 
for  the  lawyers  on  all  three  sides  to  narrowly  define  the 
interests  of  their  respective  clients.  This  leads  to  an 
adversary  situation  where  one's  ow.n  position  is  emphasized, - 
and  the  position  of  others  is  played  down.  Negotiations  in 
this  context  are  not  impossible,  but  they  are  more  difficult. 

In  this  connection,  we  have  noted  that  "lawful  obli¬ 
gation"  forms  a  definite  part  of  the  policy  of  the  governm.erit 

33 

of  Canada  vis-a-vis  treaty  rights.  Similarly,  the  govern¬ 
ment  of  Alberta's  position  is  largely  determined  by  their 

34 

"legal  obligations"  to  the  Indians.  Further,  there  appears 
often  to  be  a  tendency  on  the  part  of  the  respective  legal 
counsels,  if  convinced  of  the  legal  strength  of  their  posi¬ 
tion,  to  recommend  to  their  political  superiors  that  particu¬ 
lar  land  claim  issues  be  taken  to  the  courts  to  resolve. 

This  approach  is  often  politically  appealing  as  well.  For 
governments  it  allows  them  to  avoid  making  what  may  be  a 
politically  unpopular  decision.  Fo?"  the  Indians 
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bailie  or  a  polonlial  courl  case  may  streiKjllion  Lhc.ir  Ijar- 
gainincj  position.  In  sum,  Ihere  are  powerful  forces  Icndincj 
to  make  land  claims  issues  lc:gal  matters,  not  matters  for 
negotiation.  We  will  examine  tliis  phenomenon  in  greater 
depth  in  relation  to  the  Alberta  Indian  land  claims  particu¬ 
larly  in  chapter  si.x. 

Secondly,  we  have  noted  that  Indians  have  been 
accustomed  to  dealing  exclusively  with  the  federal  government. 
This  has  had  a  definite  im.pact  on  the  current  land  claims 
negotiations.  For  example,  negotiations  have  often  been 
carried  out  between  the  Indian  bands  and  the  federal  Crown . 
Agreements  have,  in  some  instances,  been  worked  out  regarding 
the  validity  of  the  claim  and  the  correct  population  torals 
of  the  band,  and  therefore  the  amount  of  acreage  o\ving.  The 
province  is  then  effectively  presented  with  a  fait  accompli.  , 
and  their  stamp  of  approval  is  requested.  In  light  of  the 
fact  that  the  province,  as  owners  of  the  land,  have  not  been 
consulted  and  perhaps  only  read  about  the  claims  in  the  news¬ 
papers,  the  tendency  of  the  provincial  officials  is  to  recom¬ 
mend  that  the  negotiations  start  again  at  "square  one,"  with 

no  assumptions  of  validity,  population  totals  or  land 
,  35 

involved . 


We  have  already  noted  the  potential  of  the  "Indian 
Rights  Process"  to  resolve  Indian  land  claims.  Evonthough 
there  appears  to  be  much  promise  for  this  new  meclianism  to 
resolve  claims  between  the  Indians  and  the  fed'.'ral  (jovernment, 
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it  does  not  involve  the  provinces.  The  provinces  have  at 
least  been  informed  of  its  existence,  ^  but  the  fact  remains 
that  the  tradition  of  federal-Indian  interaction  v/ill  inevi¬ 
tably  have  thd  tendency  of  slowing  down  the  final  resolution 
of  claims,  because  the  third  party  has  not  been  included. 

To  summarize  our  main  factors  of  analysis,  I  would 
list  tiiem  as  follows; 


1.  The  general  state  of  intergovernmental  relations  v;ill 
tend  to  dictate  the  degree  of  progress  made  in  any 
specific  area  of  policy; 

2.  Indian  land  claims  are  low  on  the  priority  list  of 
provincial  government  and  the  federal  position  is 
ambivalent,  i,e.,  the  land  claims  are  counter-balanced 
with  energy  needs. 

3.  Indian  land  claims  documented  by  Indians  are  a 
modern  phenomena  related  to  research  funding; 

4.  Indian  organizations  are  in  an  extremely  diffi.cult 
negotiating  position  vis-a-vis  Indian  land  claim.s 
agreements  with  governments; 

5.  Lawful  or  legal  obligation  v/ill  play  a  definite  part 
in  ajiy  land  claims  negotiations;  and 

6.  The  tradition  of  Indian- federal  relationships  hampers 
somewhat  the  tripartite  nature  of  successful  resolu¬ 
tion  of  Indian  land  claims. 

I  would  now  like  to  examine  the  specific  federal- 
provincial-Indian  machinery  for  dealing  with  Indian  issues 
in  Alberta  and  the  progress  of  negotiations  on  the  land 


claims  of  the  Bigliorn  Stoneys. 


D.  The  I::xpcrienco  of  the  Tripart.i  to 

tho  Bighorn 

S  t  on o  y  Claim 

Ar.  noted  in  section  B,  the  "Tripartite  Committee"  is 
the  mechanism  that  lias  been  developed  in  Alberta  for  the 
resolving  of  Indian  issues  that  involve  the  provincial  as 
well  as  the  other  two  parties.  Gradually  it  v;as  recognized 
that  Indian  representatives  must  be  involved  in  any  decisions 
affecting  them.  The  Tripartite  Committee  was  operative  by 
the  late  196  0s  and  was  latei:  adopted  by  the  Lougheed  govern¬ 
ment.  In  the  Second  Annual  Report  of  Alberta's  Federal  £ind 
Intergovernmental  Affairs  Department  of  Alberta,  the  Tri¬ 
partite  Committee  is  described  as  follows : 

The  meetings  in  the  area  of  native  affairs  are  mostly 
meetings  of  the  Alberta  Tri-partite  Committee  which  has 
representation  on  it  from  the  provincial  and  federanl  govern¬ 
ments  and  the  Indian  Association  of  Albertci.  The  Commit¬ 
tee,  which  has  held  its  first  meeting  in  June  1973,  is  a 
mechanism  through  which  these  parties  can  discuss  provin¬ 
cial  and  federal  policies  and  programs  affecting  Indian 
people  and  make  reconmendations  for  decisions.  There  are 
two  levels  of  the  committee;  a  policy  level  consisting 
of  provincial  and  federal  ministers  and  the  President  of 
the  Indian  Association  of  Alberta  and  an  operational  sub- 
commiittee  level  consisting  of  provincial  and  federal  offi¬ 
cials  and  a  staff  member  from  the  Indian  Association.^^ 

One  of  the  specific  claims  v^hich  the  Alberta  Tri¬ 
partite  Committee  dealt  with  is  the  claim  of  the  Bighorn 
Stoney's  to  land  on  the  Kootenay  Plains  west  of  Rocky  Mountain 
House.  As  v;e  not€?d  in  Chapter  One,  tho  Stoneys  claimed  that 
they  had  been  left  out  of  the  treaty-making  process  and  its 
implementation,  and  that  they  had  never  been  given  reserve 
lands.  Although  a  "provisional  reserve,"  based  ostensibly 
on  moral  groutnds,  liad  been  granted  to  them  in  the  mid 


1940s,  this  5000  acre  tract  v/as  partially  flooded  by  flic 
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Bicjhorii  Dam  on  the  North  Saskatchewan  River.  The  Stoneys 
presented  a  well  documented  claim  to  the  federal  government. 
Eventually,  after  many  negotiations,  the  federal  government 
through  a  letter  by  Jean  Chretien,  Minister  of  the  Department 
of  Indian  Affairs  and  Northern  Devc-:!lopment ,  to  Chief  John 
Snow  agreed  to  a  land  entitlement  of  18,000  acres. 

Next  the  federal  government  and  the  Indians  turned 
their  attention  to  the  province  of  Alberta.  An  Alberta  Tri¬ 
partite  Committee  meeting  was  arranged  in  Ottav;a  in  the 
spring  of  1974  between  Jean  Chretien,  the  federal  minister, 

Don  Getty,  the  provincial  minister  of  Federal  and  Intergovern¬ 
mental  Affairs  and  at  that  time  responsible  for  Indian  land 
claims,  and  Harold  Cardinal,  the  President  of  the  lAA.  There 
appeared  to  be  a  measure  of  goodwill  on  all  sides  to  resolve 
the  Stoney  claim..  Hov^ever,  Harold  Cardinal  and  Chief  Johx'i 
Snow  apparently  arranged  for  a  number  of  Stoney  Band  members 
to  attend  the  meeting.  One  report  of  the  meeting  w^as  that 
v/ith  "half  the  Stoney  tribe"  in  attendance  the  Z^lberta 

minister  was  put  into  a  negotiating  position  of  "undue  pres- 
3G 

sure."  '  Other  reports  of  the  same  meeting  note  that 

Chretien  appeared  to  try  to  "steamroller"  Getty  into  accepting 

39 

the  federal  position.  In  any  event,  Alberta  took  some  time 
after  the  meeting  to  come  to  a  position  on  the  Stoney  land 
claim. 

On  OctolKir  25  ,  197  4  Premier  I.ougheed  announced  to  the 
Alberta  legislature  the  government  position: 
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.  .  .  as  a  trustee,  the  governmcivL  being  trustee  for  the 

people  of  Alberta  and  the  public  lands,  we  feel  that  wo 
should  not  transfer  lands  of  this  nature  involving  legal 
title  back  to  the  federal  government  to  meet  its  legal 
obligations  unless  we  are  absolutely  satisfied  of  our 
legal  position  .  .  .  previous  documentation  had  questioned 

the  legal  .validity  of  the  Stoney  claim  .  .  .  The  Statutes 

of  Alberta  have  a  Constitutional  Questions  Act  which 
provides  for  us  to  make  a  direct  reference  to  the  courts. 
We  neitlier  accept  nor  reject  the  claim  of  the  Stoneys. 

If  the  courts  direct  that  there  is  a  legal  obligation  by 
the  peop.l€i  of  this  province  to  make  that  transfer  v/e  vail 
make  it  .  . 

The  premier  noted  several  other  I.egal  issues  ari.sing 
from  this  request  for  land  under  clause  ten  of  the  Natural 
Resources  Transfer  Agreement,  namely;  the  definition  of  un¬ 
occupied  Crown  land,  and  if  the  claim  is  valid,  which  parti¬ 
cular  land  must  be  transferred?  Lougheed  also  noted  hov/  the 


federal  government  had  established 

Land  Claims,  Mr.  Barber,"  but  that 

41 

references  to  the  provinces." 


a  "Comiraissioner  of  Indi^an 
this  was  done  "v^'ithout  any 


Subsequent  to  this  provincial  action,  bob  Young,  the 

Bighorn  Stoney  lawyer,  pointed  out  that  there  are  some 

ambiguities  in  clause  ten  of  the  Natural  Resources  Transfer 

4  2 

Agreement  that  the  court  will  be  asked  to  interpret.  Tlie 
following  questions  appear,  to  Young,  to  be  relevant: 

-What  do  we  mean  today  by  "unoccupied  Crown  lands"? 

-What  happens  if  there  is  no  "agreement"  between  the 
respective  federal  and  provincial  ministers? 

-Is  the  federal  government  required  to  pay  for  the 
reserve  lands  to  be  set  aside? 


To  date , 


the  Attorney  General's  Department  for 


151 


Alberta  and  Dob  Y0UIU7  have  not  been  able  to  reach  an  agree¬ 
ment  on  the  relevant  questions  to  put  before  the  courts  under 
the  "Constitutional  Questions  Act"  of  Alberta.  Thus  almost 
three  years  later,  the  Bighorn  Stoney  claim  is  still  unre¬ 
solved  . 

To  my  understanding,  a  number  of  factors  already 
presented  in  this  paper  are  helpful  in  interpreting  this 
/alberta  decision.  These  factors  include: 

1.  the  "sour"  nature  of  intergovernmental  relations  in 
this  particular  period; 

2-  the  "legal"  nature  of  the  issue  involved  and  the  con¬ 
sequent  heavy  input  of  the  Attorney  General's 
Department ; ^ ^ 

3.  a  land  claim  that  contained  a  number  of  puzzling  or 
ambivalent  points  (e.g.,  land  was  being  requested  by 
Chief  John  Snow,  from  Morley  in  Treaty  Seven,  for 
some  of  his  band  members  who  resided  in  the  Bighorn, 
Treaty  six  area) ; 

4 .  The  persisting  tradition  of  federal-Indian  negoti-- 
ations  and  agreements  without  reference  to  the 
provinces;  and 

5.  an  ineffective  use  of  the  tripartite  committee  by 
all  sides. 

It  should  also  be  noted  that  Lougheed ' s  stress  on 
the  government's  role  as  a  trustee  for  all  Alberta  appears 
to  bo  in  conflict  with  the  view  of  "special  status"  for  any 
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particular  group,  du  thi  s  case  tho  Indians  and  thoi  r  land.^"^ 

The  Alberta  position  on  the  Stonoy  land  claim  was  a 

matter  of  keen  disappointment  for  tho  Indians  and  the  federal 

government.  Attempts  were  made  by  the  federal  government  to 

purchase  the  18,000  acres  from  the  province,  but  to  no 
45 

avail . 
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In  ligiit  of  the  fact  that  the  Fort  Cliipev/yan  Cree 
laim  is  directly  affected  by  new  developments  in  tne 
of  1977  in  the  position  of  the  /U-berta  government 
ing  treaty  land  entitlements,  I  will  hold  consideration 
s  claim  over  until  the  final  chapto]:.  It  v/ill  provide 
rete  focus  for  assessing  the  future  of  Alberta  Indian 
laims.  In .  the  next  chapter,  we  v;ill  consi.der  the  land 
caveat  of  the  Isolated  Communities. 

At  this  point,  it  would  perhaps  be  useful  to  tah.e  a 
g  on  the  Indian  and  the  Alberta  side  to  gauge  the 
tive  evaluations  of  the  Tripartite  Committee  and  i.ts 
ness  for  l.and  claims  negotiations.  In  an  interview 
a^rold  Cardinal,  two  main  factors  were  mentioned: 

A  ke^y  difficulty  Vv'ith  the  work  of  the  committee  can 
be  related  to  the  turnover  of  Ministers.  For 
example,  the  Indian  representatives  were  getting 
used  to  working  with  A1  Adair,  Native  Affairs  Minis¬ 
ter  V/lien  he  was  transferred  to  a  different  department 
and  Bob  Bogle  took  his  place. 

T’nere  must  be  a  commitment  on  all  sides  to  make  t'ne 


] 


Tripartite  Committee  work,  and  to  resolve  the  issues. 

Cardinal  remains  sceptical  about  the  province  of 

4  6 

Alberta's  xntention. 

On  tJie  Alberta  side,  an  official  with  a  relatively  long 

involvement  in  these  issues,  expressed  concern  the  the 

Indians  were  not  using  the  Tripartite  Committee  effectively 

as  a  forum  for  basic  discussions  on  the  principles  underlying 

47 

Indian  land  claims.  Rather,  it  was  thought  that  Alberta 
had  not  been  involved  in  most  c-f  the  land  claims  negotiations 
from  the  start  and  consequently  did  not  feel  bound  to  federal- 
Indian  agreements. 

Concluding  Comm.ents 

If  the  Tripartite  Committee  is  to  work  as  an  effeem- 
tive  mechanism  for  resolving  land  claims,  several  changes 
will  probably  have  to  take  place.  Firstly,  both  the  Indian 
representatives  and  the  government  of  Alberta  representatives 
will  have  to  "go  the  entire  extra  mile"  to  try  to  keep  open 
communication  and  to  understand  the  position  and  concerns  of 
the  other  party.  Secondly,  the  federal  government  may  have 
to  play  both  an  Indian  advocacy  role  and  a  mediating  role 
between  the  party  that  owns  the  land  "in  trust  for  all 
Albertans"  and  the  party  that  wants  some  of  that  land  on  the 
basis  of  a  treaty  right.  Perhaps  the  Canadian  Indian  Rights 
Commission  can  assist  in  the  mediating-f acilitating  role  of 
getting  all  the  parties  together.  Finally,  the  Tripartite 
Committee  shoiild  be  used  at  the  beginning  of  tlie  land  claims 
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negotiation  process,  not  at  the  end.  Ot-.liorwiso  All>crla  v/J  1  ]. 
be  suspicious  of  f oderal-Indian  agreements  just  as  the 
Indians  are  suspicious  of  federa.l-provinc.i  a]  agreemer.ts  .in 
other  areas.  <Thus  I  believe  there  is  a  role  for  the  Tri¬ 
partite  Committee  to  play  despite  all  the  difficulties  noted 
earlier.  In  chapter  six,  I  wii.l  review  the  most  recent 
developments  in  this  area,  particul.ar ly  Alberta's  desire  to 


discontinue  the  Tripartite  Committee. 
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Conversation  was  retold  to  author  by  Harold  Cardinal 
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(Confidential 


source) . 


CHAP'J’ER  5 


I.AND  CLAIMS  VERSUS  DEVELOPMENT?  Tllli:  IMPACT  OF  THE  1NDI7\N 
LAND  CLAIMS  CAVEAT  ACTION  ON  THE  TAR  SANDS  DEVELOPMENT 
POLICIES  OF  SYNCRUDE  CANADA  LTD.  AND  THE 
GOVERNMENTS  OF  ALBERTA  AND  CANADA- 

Introduction 

Indian  land  claims  have  held  such  an  important  con¬ 
temporary  significance  largely  because  they  have  come  in 
conflict  with  energy  development  projects.  Alberta  is  no 
exception.  However,  negotiations  on  these  issues  can  pro¬ 
duce  com.promise  agreements  and  in  this  chapter,  we  will 
examine  the  impact  of  the  land  claims  caveat  of  the  Indian 
Association  of  Alberta  and  the  Isolated  Communities  Advisory 
Board  on  the  tar  sands  economic  development  policies  of 
Syncrude  Canada  Ltd.  and  the  governments  of  Alberta  and 
Canada.  This  linkage  between  an  Indian  land  claim  and 
economic  development  is  no- accident,  for  every  land  claim 
settlement  since  the  western  Indian  treaties  of  the  1870s 
has  included  an  economic  development  package.  In  the  1970s, 
however,  the  questions  at  stake  for  many  Alberta  Indians 
involves  industrial  jobs  and  job  training  and  service  indus¬ 
try  participation  instead  of  farm  ploughs  and  ammunition  and 
twine.  Some  northern  Alberta  Indians  still  vn  shed  to  pre¬ 
serve  tlu'i  1  frudi  Lionel]  i  rapping  and  fishing  vocat  ions,  hnl 
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for  moyt  th  is  form  of  occupati  on  provided  insuf  f  i  cionl.  income' 
to  sui^port  their  families. 

In  relation  to  any  nu'dern  energy  devei.opmen t  project, 
a  set  of  general  socio-economic  questions  are  usually  raised 
and  they  include: 

-Wliat  will  be  the  direct  social  impact  of  the  development 
on  local  residents? 

-Will  local  gainful  employment  and  service  industry  par¬ 
ticipation  result  from  the  project? 

-Will  the  project  benefit  only  certain  local  residents 
or  firms  and  not  others? 

These  were  some  of  the  questions  that  northeastern 

Alberta  non-Indian  residents  and  the  Indian  coromunities  of 

that  area  and  the  Indian  Association  of  AJ.herta  (lAA)  were 

asking  as  the  magnitude  of  the  Syncrude  project  near  Fort 

McMurray  became  known.  Historically,  Indian  people  have 

generally  benefitted  very  little  by  v/ay  of  employment  in  the 

economic  boom  that  has  followed  the  oil  discovery  at  Leduc, 

Alberta.^  It  remained,  therefore,  a  very  real  and  burning 

issue  for  the  Indian  leader s-- Would  the  economic-  "burst  of 

energy"  in  northeastern  Alberta  in  the  seventies  again 

largely  bypass  their  people,  as  it  had  done  some  thirty  years 

earlier  in  south-central  Alberta?  Contemporary  analysts  of 

the  tar  sands  development  and  northern  development  in  general 

were  asking  similar  questions  about  the  social  costs  of 
2 

development.  '  1  ncic'O'd ,  qoverumeni  c'-fficials  thornselvus 
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appccii'c^d  to  raise  deeper  cjncistioiis  of:  the  tar  sands  develoo- 
ment  by  their  justification  of  government  eejuity  partieij^a- 
tion  in  Syncrude  in  order  .  ,  to  make  the  corporate 

3 

interest  coincide  more  closely  with  the  nations]  interest." 

These  questions  and  concerns  provide  background  for 
the  specific  focus  of  this  paper,  namely:  Did  the  Indian 
Association  of  Albei'ta  and  the  Isolated  Communities  of 
northern  Alberta  acting  as  a  pressure  group  have  any  impact 
on  the  development  policies  of  Syncrude  Canada  Ltd.  and  the 
governments  of  Alberta  and  of  Canada?  I  will  try  to  shov; 
that  this  question  can  be  ansvs'ered  affirmatively  in  the 
instances  of  Sy'narude  Canada  Ltd.  and  the  Governm.ent  of 
Canada.  On  the  other  hand,  the  Alberta  government  seems  to 
have  not  been  influenced  to  change  its  policies  of  cjconoraic 
developraent  by  the  pressure  group  tactics  of  the  Indian 
Association  of  Alberta  (IIvA)  and  the  Isolated  Communities. 

In  order  to  proceed  with  the  question  analytically, 

I  will  use  the  basic  premises  that  all  the  major  Syncrude 
participants  negotiated  or  bargained  very  hard  to  maximize 
their  individual  interests  with  conflicts  inherently  part  of 
this  pi'ocess,  and  that  the  relative  strengths  of  the  vzirious 
pajrtJci pants  determined  the  final  outcome.  A  logical  exten¬ 
sion  of  these  premises  is  that  where  two  or  more  bargaining 
parties  or  interests  agree  to  a  definite  position  or  course 
of  action  and  therefore  form  an  alliance  on  a  particular 


issue,  these  allied  negotiators  may  well,  have  tlie  sti'eunth 
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to  achieve  a  successful  result  from  their  point  of  view.  Tiie 
factor  of  intergovernmental  relations  generally  and  the  legal 
remedies  noted  in  the  last  chcipter  continue  to  be  of  importance - 

To  relate  these  analytical  perspecti.ves  to  the  post- 
Winnipeg  Syncrude  negotiations,  it  is  safe  to  assume  that 
conflict  over  the  status  of  this  huge  project  was  contiiiuous 

4 

until  all  of  the  major  issues  were  resolved.  Similarity, 
after  February  of  1975  all  the  major  participants  in  Syncrude 
(Inperial  Oil  Ltd.,  Canada  Cities  Service  Ltd.,  Gulf  Canada 
Ltd.  and  the  governments  of  Cariada,  of  Alberta  and  of  Ontario) 
could  be  counted  upon  to  try  to  maximize  their  relative  eco¬ 
nomic  and  social  positions  in  terms  of  any  final  agreements.'"* 
The  Indian  Association  and  the.  Isolated  Comiriuni ties  of 
northern  Alberta  became  involved  in  the  ove.rall  nego'tiations 
for  the  Syncrude  project  only  indirectly  through  their 
"caveat"  on  land  in  Northern  Alberta,  including  the  Syncrude 
site,  which  if  upheld  in  the  courts,  would  delay  the  project. 
They  were,  hov/ever,  able  to  find  an  ally  in  the  federal 
government,  and  the  government  of  Canada  effectively  pressed 
the  Indian  interests  of  jobs  and  service  industry  participa¬ 
tion  to  fruition.  Federal  and  Indian  pressure  resulted  finally 
in  signed  agreements  on  July  3,  1976  between  the  lAA,  the 
Federal  Government  and  Syncrude  Canada  Ltd.  (see  Appendix  8). 

Initially  I  will  examine  the  background  of  the  lAA's 
involvement  in  this  question  during  the  period  roughly  1971 
to  1  975.  Ik'W^'W'i  .  the  c'vit  ie.tl  pericxl  foi  out  eenec'ins 
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between  the  signing  of  the  Winnipeg  acjreenients  in  February 
1975  and  the  subsequent  final  Syncrude  agreements  in  April 
and  July  of 197G.  The  July  agreements  will  be  examined  anaiyt- 
ically  in  order  to  assess  the  impact  of  the  lAA  on  the  poli¬ 
cies  of  Syncrude  Canada  Ltd.  and  the  Federal  Government. 

A .  19  7 l-7  5--Promises  ,  Pi'omises^  Promises 

and  the  Fvolution  of  an  Indian 
Devel opment  Strategy 

A  share  in  the  tar  sands  "action"  has  long  been  a 
concern  of  Harold  Cardinal  ,  president  of  .the  JI\A  for  some 
nine  years.  The  roots  of  his  concern  are  both  material  and 
symbolic.  They  are  "material"  in  the  sense  that  Cardiiial  ha.s 
wanted  guarantees  related  to:  a)  a  variety  of  levels  of  Indian 
job  training  as  a  prelude  to  meaningful  ernploynient ;  b)  Indian 
businesses  which  could  be  set  up  to  service  tin  tar  sands  and 
other  developments.  Symbolically,  mineral  resources  are  very 
important,  in  that  just  as  the  Indian  forefathers  had  sheared 
the  farm  lands  with  the  Europeans  in  the  Alberta  Indian 
Treaties  six,  seven  and  eight,  so  should  the  Euro-Canadians 

g 

today  share  their  mineral  lands.  If  the  whiteman  did  agree 
to  share  these  mineral  lands,  then  the  partnei'ship  that  was 
symbolized  for  Indians  in  the  treaties  could  regain  its 
proper  mutual  sharing  aspects.  Hov/ever,  the  majority  of 
Indian  elders  and  leaders  feel  a  sense  of  betrayal  in  relation 
to  the  failure  of  governments,  particularly  the  Alberta 
government,  to  share  the  vast  revenues  acquired  through  flio 
do  V(rlopnK'n  t  of  iinjurral  junuaurces .  Tluvre  was  uo  ment  iou  td 
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minerals  at  the  treaty  nc(jot  i  at i ons ,  anci  most  Indians  of 
Alberta  still  believe  that  they  either  own  or  have  rights  to 
those  minerals.  This  is  a  powerfu]  ideological  factoi  and 
effectively  guaranteed  political  support  for  the  lAA  leader¬ 
ship  when  the  tar  sands  action  was  commenced. 

The  material  concerns ,  if  not  the  symbolic,  are 

cleairly  a  matter  of  day-to-day  survival  for  most  Indians  in 

northern  Alberta.  Unemployment  levels  are  consistently  near 

80  percent  and  the  attendent  social  ills  of  alcoholism, 

family  breakdown  and  youth  suicide  create  havoc  am.ong  the 

families  of  once  proud  hunters,  trappers  and  fishermen. 

Welfare  brings  some  relief,  but  the  patterns  of  dependency 

seem  to  insure  that  the  vicious  cycle  of  poverty  will .  rem.a  j  n . 

Indian  leadership  in  these  communities,  with  a  few  notable 

exceptions,  has  similar  problems.  In  Fort  Meburray  and  Fort 

McKay  these  problems  are  aggravated  by  the  sharp  material 

dichotomy  between  Indian  and  non- Indian  communities  and  the 

rising  expectations  of  the  native  people.  For  the  Indians 

living  in  the  bush  and  lake  country  west  of  the  tar  sands , 

some  semblance  of  the  old  ways  remains.  However,  those 

\ 

isolated  communities  feel  threatened  with  no  permanent  land 
tenure  in  the  face  of  increasing  highway,  lumbering  and  oil 
exploration  and  development.  It  was  this  lack  of  land  tenure 
in  the  midst  of  development  that  was  the  overwhelming  factor 
that  led  the  isolated  communities  to  call  upon  the  assistance 
of  the  I7\A,  initially  to  do  research,  but  later  to  undorl  a]vO 
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actual  negotiations  of  tlioi  r  land  clfiim. 

Specific  research  in  the  form  of  a  comi^rehcnsi  vc 
"Northeastern  Alberta  Workfoi  cc  Survey"  was  completed  by  Llio 
Alberta  Native  Development  Corporation,  and  this  study  con¬ 
firmed  an  unemployment  rate  of  close  to  80  percent  for  the 

7 

4700  Treaty  Indians  and  3100  Metis  of  the  area.  The  employ¬ 
ment  statistics  summary  of  the  report  includes  the  following 
background  information: 

Employment  statistics  .  .  .  indicate  that  the  problem 

of  unemployment  among  native  people  of  Northwestern 
Alberta  has  reached  alarming  proportions.  A  number  of 
interacting  forces  seem  to  be  contributing  to  the  high 
unemployment  rate  of  78.8%  .  .  .  among  the  Native  people 

surveyed  in  this  area.  Lov;  levels  of  education,  isola¬ 
tion  from  training  centres,  problems  of  relocation  and 
the  lack  of  economic  development  in  Native  Coiumunities 
appear  to  be  'somie  factors  contributing  to  this. 

In  addition  to  the  high  percentage  of  people 
unemiployed,  statistics  .  .  .  show  that  35.5%  of  the 

employed  labor  force  are  in  temporary  parr-time  positions. 
Occupations  predominantly  filled  by  Native  people  include 
low  skill  service  occupations  (20.1%),  occupations 
related  to  social  work  and  field  operations  (13.4%) , 
equipment  operators  (8.4%)  and  construction  laborers 
(6.9%) .8 

The  desperate  uneirployment  picture  was  destined  to  be  one  of 
the  prime  motivating  factors  for  the  Indian  Association  of 
Alberta's  President  when  the  tar  sands  caveat  action  was 
launched.^ 

At  the  Credit  Canadian*  Oil  Sands  plant  a  few'  efforts 
had  been  made  to  involve  the  Indians.  A  native  person  w’as  hired 
to  co-ordinate  company  plans  to  increase  native  employment.  By 
June  of  1975  the  comj^any  described  their  training  program  as 
follows:  "Key  feature  of  tin-  C, .  C  .  f) .  S  .  [n'ociram  in;  T.O.  J. 
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(traiiiincj  on  the.  job)."^^  The  TOJ  pi-ograin  has  been 

larqely  funded  by  the  federal  government  Department  of 

Manpnv;er  and  Immigration  and  liardly  qualifies  as  an 
innovative  program  to  deal,  with  the  special  problems 

of  Indian  employment.  At  the  same  time  Syncrude  also  had  a 

native  employment  co-ordinator,  and  their  program  shov/ed  a 

greater  understanding  of  the  Indian  problems  of  adjustment 

into  the  industrial  society.  Nevertheless,  both  companies 

had  a  great  deal  of  management  discretion,  and  did  not  take 

these  programs  too  seriously  and  appeared  not  to  be  concerned 
about  insuring  benefits  to  the  indigenous  Indian  population. 

For  Harold  Cardinal  and  the  Board  of  Directors  of  the 
lAA,  the  efforts  of  the  companies  fell  short  of  the  mark. 
Similarly,  requests  for  secure  funding  to  enable  an  Indian 
controlled  vocational  training  program  were  turned  down  and 
the  Indian  Association  of  Alberta  v;as  forced  to  shut  down  its 
Alberta  Indian  Education  Centre  in  the  spring  of  1975. 

A  clue  to  the  direction  in  which  the  Indian  Associ¬ 
ation  of  Alberta  might  move  was  already  provided  at  its 
annual  meeting  i'n  1974,  when  Cardinal  announced  that  he 
believed  that  legal  action  within  one  year  to  stall  tar  sands 
development  would  be  necessary,  if  Indian  demands  for  econo¬ 
mic  benefits  at  the  tar  sands  Were  not  met.  He  was  supported 

12 

by  a  resolution  of  the  annual  assembly-  At  that  time 
it  v;as  assumed  widely  that  the  Indian  land  claim  involved  the 
outstanding  claims  of  the  Crees  at  Fort  Chipewyan,  wlio  had 
asked  t.lu'  1 AA  to  negotiate  thevi  r  land  cla.i.m. 
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Definite  word  on  Indian  plans  came  on  Septcpibor  30, 


1975  wtien  the  lAA  Exeontive  and  Board  of  Directors  ca]  led  a 
pi'ess  conference,  and  Harold  Cardi.nal  announced  Llial  Ldieir 
legal  counsel,’  Robert  Young,  had  been  instructed:  .  .  to 

immediately  commence  legal  action  aimed  at  regaining  for 
Indians  full  and  total  control  over  natural  resources  con- 

13 

tamed  within  the  area  known  as  the  Athabasca  Ta^" ■  Sands .  " 
The  reasons  for  this  action  were  described  by  Cardinail  as 
foi.  lows  : 


.  .  .  we  met  V7ith  government  leaders,  with  industry 

leaders,  to  ask,  to  cajole,  to  press  for  resources  which 
would  enable  our  people  to  benefit  from  Alberta's  boom. 
We  waited  patiently  for  the  implementation  of  repeated 
commitments.  The  repeated  comiaitments  were  never  imple¬ 
mented.  Under  extraordinary  development  opportunities, 
our  participation  i.n  Alberta '  s  boom  W7is  and  continues  to 
be  the  last  item,  if  it  ever  vias  an  item,  in  the  list  of 

“  /I 

priorities  held  by  governments  and  industry.-'-'* 

Reaction  to  the  announcemen c  from  government  and 

industry  was  one  of  disappointment  and  dismay.  Frank 

Spragins ,  the  president  of  Syncrude,  called  the  situation 

unfortunate,  because  Syncrude  had  been  "...  trying  to 

15 

co-operate  with  native  people."  A  day  later,  Brent  Scott, 


also  of  Syncrude,  anticipated  the  thrust  of  the  Indian  legal 
action:  "Syncrude  leased  its  present  site  on  the  under¬ 

standing  that  the  Alberta  government  has  proper  owjiership 
1  6 

of  the  land."'  '  doubt  Syncrude  lav^yers  had  been  examining 

the  Indian  land  claims  in  this  area  for  some  time. 


Don  Getty,  then  Minister  responsible  for  Encrcjy  and 
Naliii'ul  Rosourct'S  for  t;!u:  Govornmonl;  of  Alln'i'ic,  acuso  r  i  t-d 


.1  7  ^ 

tiiat  his  government  would  deal  with  the  move  in  the  best 

interests  of  Albertans,  and  he  reminded  everyone  how  Alberta 

liad  "...  vigorously  defended  against  threats  to  provincial 

17 

j  U3:isd  j  ction  in  the  past."  Apparently  the  Indians  must  l.)e 
dealt  with  in  the  same  fashion  as  federal  overtures  aimed  at 
Alberta's  natural  resources.  Getty  was  probably  concerned 
about  Cardinal's  rhetoric  of  "full  and  total  control"  of  the 
tar  sands.  Moreover,  he  had  previous  unpleasant  experiences 
in  dealing  with  Cardinal  on  the  Stoney  land  claims,  and,  in 
that  instance,  Getty  backed  away  from  the  negotiation  route 
and-  apparently  recommended  that  the  government  turn  the  v/hole 
issue  over  to  the  courts  to  settle.  The  adversary  "see  you 
in  court"  approach  -of  bo th  Indians  and  government  in  Alberta 
seems  to  be  symptomatic  of  an  underlying  breajcdov;n  of  trust 
and  rapport,  as  well  as  perceived  conflicts  of  i.r.terest. . 

For  the  Indians,  however,  legal  action  represented  a 
definite  sta-tegy  developed  over  a  period  of  years  as  they 
gained  experience  with  developers  moving  into  their  tradi¬ 
tional  hunting  grounds.  It  has  been  the  Indian  experience 
that  only  when  they  take  legal  action  to  stop  or  delay 
natural  resource  development  can  they  make  their  demands 
produce  concrete  results.  Th*e  threatened  or  actual  stoppage 
or  delay  in  the  tight  project  schedules  produces  a  series  of 
consequences  for  developers  and  governments,  none  of  which 
is  particularly  welcome  from  their  point  of  view.  At  a 


minimum,  an.  unconi  rol  lablo  olciment  or  variabl(^  lias  bee'll 
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throv;n  into  the  process  and  their  control  over  the  project 
is  no  lonper  v\/liQt  it  used  to  be  (d.o.,  the  "all  systems 
go"  approach  breaks  down) ,  Government  and  Industry 
are  consequently  forced  to  take  the  Indian  situation  more 
seriously.  The  Indians  must  rely  on  their  historic  and  legal 
aboriginal  rights  to  the  particular  area  in  question.  In 
contrast  to  labour  unions,  Indians  do  not  normally  have  the 
option  of  withdrawing  their  services  from  a  particular 
industry  or  plant.  If,  however,  Indian  groups  can  marshall 
tlieir  forces  and  act  collectively  and  decisively  at  a  parti¬ 
cular  point  in  history,  thej.r  aboriginal  rights  and  economic- 
development  concerns  will  be  taken  in  earnest.  Variations 
of  this  stategy  have  been  us'od  In  the  past  decade  by  th.e 
Indi£in  peoples  of  Alaska,  the  Northwest  Territories  and 
James  Bay. 

The  results  of  this  stategy  can  perhaps  be  most 
clearly  seen  in  the  case  of  the  James  Bay  Cree  in  their 
dealings  with  the  Quebec  government  and  the  James  Bay  Develop¬ 
ment  Corporation.  The  James  Bay  Cree,  after  failing  to  make 
any  headway  in  their  negotiations  with  the  Quebec  government, 
launched  a  legal,  battle  for  a  court  injunction  to  stop  the 
James  Bay  hydro-electric  developm.ent .  Judge  Malouf  issued 
an  injunction  on  the  development  based  on  aboriginal  rights 
of  the  Cree  and  the  failure  of  Quebec  to  follov/  the  terms  of 
The  Quebec  Boundaries  Extension  Act,  1912  (2  George  V,  chapter 

15).  Even  JhoiHjh  ll’H'  I  n  j  vine- 1,  .i  on  was  liri.'d  I'\’  a  (Hudxv-  anuisil 
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coui't ,  the  Crcc  appeal  ed  the  decision  to  Ihe  Supreme'  Court 

of  Ceinadei ,  who,  in  their  "Calder"  judejement  of  197  3,  had 

evenly  split  on  the  aboriginal  rights  question.  At  about 

this  time  when  further  legal  proceedings  were  going  ahead, 

I'remier  Bourassa  of  Quebec  travelled  to  New  York  to  have  a 

bond  issue  floated  for  the  Jamc  Bay  Development  Corporation. 

New  York  financiers  informed  Bourassa,  in  no  uncertain  terms, 

that  Indian  land  claims  must  be  settled  before  James  Bay 

Development  could  be  considered  a  safe,  economically  viable 
1 8 

investment.  Bourassa  was  thus  fo.rced  to  go  back  and 

negotiate  with  the  James  Bay  Cree,  and  the  Jame  Bay  land 

claims  settlement  was  the  eventual,  result.  In  this  case  the 

Cree  had  strange  allies,  and  the  Quebec  government,  came  to 

see  the  .mutual  benefit  of  a  land  claims  agreement,  \vhich  alsc 

included  guarantees  for  econorfric  developme«t  and  traditional 

livelihoods.  Even  though  the  James  Bay  Cree  negotiated  v.'ith 

a  "gun  to  the  heads ,"  because  the  hydro-electric  project  wsis 

w'ell  underway,  the  James  Bay  agreement  does  represent  an 

improvement  on  the  earlier  Indian  Treaties  in  that  a  written 

comprehensive  plan  for  Indian  and  Inuit  political,  economic 

and  cultural  development  as  well  as  a  more  generous  land 

19 

allotment  are  included  in  the  terms.  The  agreement  has 
been  widely  criticized  by  other  Indian  groups,  how'ever , 
because  aboriginal  rights  were  extinguished. 

Similarly  in  Alberta,  Cardinal  turned  to  tiie  Indian 
strategy  of  initiating  locjal  action  to  stop  or  slow 
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devolopniont  in  order  tluit  changes  for  his  peo})le  would  begin 
to  happen.  Cardinal  had  described  this  strategy  a  year 

20 

earl  \or  as  a  "  ,  .  .  combined  lega],  and  politica],  process." 

When  lobbying  pure  and  simple  has  faii.ed,  otiier  methods  must 
bo  employed. 

B .  October  , _ 1975  to  July  1976--Court 

Skirmi shes  , _ Negotiations  under 

Pressure  and  the  Final  Agreements 

In  announcing  the  exact  nature  of  the  legal  action 

to  be  undertaken  by  the  lAA  Harold  Cardinal  stated; 

.  .  .  as  a  first  step,  our  association  assisted  the  Head¬ 

men  of  the  Isolated  Comraunities  in  presenting  for  regis¬ 
tration  to  the  Registrar  of  the  Northern  ?s.lberta  Land 
Registration  District  a  caveat  giving  notice  to  all 
parties  dealing  with  the  caveated  land  of  our  assertion 
of  abori.ginal  title.  21 

This  joint  action  betvieen  the  TAA.  and  the  Headmen  of  . 
the  Isolated  communities  north  of  Lesse^r  Slave  Lake  is  illus¬ 
trative  of  several  overlapping  political  issues  facing  those 
Indian  comniuniti.es.  The  lAA  and  its  Board  of  Directors  were 
concerned  to  gain  a  share  in  mineral  revenues  and  to  insure 
gainful  employment  at  the  Syncrude  plant.  The  Isolated  Com¬ 
munities  were  more  conce-rned  about  land  tenure  for  their 
communities,  but  they  needed  the  skilled  negotiating  and 
legal  talent  of  the  lAA.  Thus  Harold  Cardinal,  a  recognized 
negotiator  v^ith  government,  and  William  Beaver,  the  president 
of  the  Isolated  Communities  Advisory  Board  and  a  good  com¬ 
munity  organizer,  combined  their  talents  and  wedded  the 
r o s III G c:  1  i v e  p r i. m a r y  in t o r c s  1; s 


of  both  ['lolitical  cons  I  i  t  uGUci  os  , 
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The  unified  and  consistent  action  that  followed  v/as  therefore 
no  accident. 

The  backQroimd  of  .land  claims  negotiation  and  litiga¬ 
tion  for  this  particular  "caveat  action"  should  also  be  con¬ 
sidered.  The  Indian  Association  of  Alberta  and  the  Isolated 
Communities  had  forwarded  the  land  claim  of  the  Isolated 
Comitiuni ties  to  the  federal  government  in  the  spring  of  197  5. 
However,  by  September  of  1975,  there  was  still  no  Ottawa- 
based  negotiator  designated  by  the  department  of  Indian 
Affairs  and  Northern  Development,  and  the  department  had  not 
yet  taken  a  position  on  the  claim.  The  land  claim,  was  based 
on  extensive  oral  and  archival  research  for  each  of  the 
Isolated  Conmuni ties ,  and  the  entire  research  report  titled 
"The  Land  Rights  of  the  Isolated  Com.munities "  by  Richard 

Daniel  of  the  Indian  /vssociation  of  Alberta  had  been  sent  to 

22 

the  federal  government.  Likely  the  main  difficulty  faced 
by  the  federal  government  was  that  the  claim  was  developed 
for  both  the  Metis  and  the  treaty  Indians  of  the  Isolated 
Communities.  The  federal  governm.ent  would  have  had  trouble 
with  the  Metis  claims,  for,  in  the  government's  view,  all 
Metis  claims  have  been  extinguished  through  money  or  land 
scrip  during  the  treaty  negotiations.  In  any  event,  tlie 
lAA-Isolated  Communities  le^iders  were  sufficiently  frustrated 
in  their  attempts  to  get  a  land  entitlement  claim  recognized 
that  they  now  turned  to  the  route  of  asserting  an  aboriginal 
title  tlio  laiid  through  tru^  courr.s. 
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The?  Icqal  ins Li'umeii L  ul:i]ixoc{  to  beejin  the  s.low  pro¬ 
cess  of  rccocinition  of  aboriginal  title  to  land  vjds  a  caveat, 
which  has  the  follov;inq  legal  definition: 


An  intimation  to  a  judge  or  officer  notifying  him  to 
suspend  a  proceeding  until  merits  of  a  caveat  are  deter¬ 
mined  ...  A  formtil  notice  or  warning  given  by  a  party 
interested  to  a  court,  judge  or  m.inisterial  officer 
against  the  perforraance  of  certain  acts  within  his  oovv'er 
and  j ur i sdict ion . 3 3 

When  a  caveat  is  registered  against  land,  normally  the  land 
title  to  that  land  cannot  be  issued  until  the  caveat;  is 
lifted.  The  political-economic  effect  of  this  caveat  was  to 
put  everyone  from  land  developers,  to  oil  exploration  com¬ 
panies,  to  governments  on  notice  that  an  outstanding  Indian 
land  claim  in  northern  Alberta  had  not  yet  been  settled.  The 
Alberta  Indians  v/ere  using  this  caveat  action  partly  because 


it  had  been  successfully  utilized  by  the  NWT  Indi.an  Brother¬ 


hood  before  Justice  Morrow  in  the  Supreme  Court  of  the  Nort:h- 


west  Territories. 


Justice  W.  G.  Morrow  ruled  in  part  that: 

(4)  That  notwithstanding  the  language  of  the  two  Treaties 
there  is  sufficient  doubt  on  the  facts  that  aboriginal 
title  was  extinguished  that  such  a  claim  for  title 
should  be  permitted  to  be  put  forward  by  the  caveators 

(5)  That  the  above  purported  claim  for  aboriginal  rights 
constitutes  an  interest  in  land  which  can  be  pro¬ 
tected  by  caveat  under  the  Land  Titles  Act. 

(6)  That  tlie  provisions  of  the  Liand  Titles  Act  permit  the 
filing  or  registering  a  caveat  such  as  is  presented 
here  even  in  the  case  of  unpatented  land.24 

Morrow  had  effectively  declined  from  ruling  on  the  merits  of 


the  aboriginal  rights  but  stud: 


to  his  main  point  that  abori¬ 


ginal  ricpils  are  an  i  ti  r  c'-.rt'S  f  in 


land  Ih.ai:  can  lx-  pirn  ec  tod 
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by  a  caveat.  Therefore  the  caveat  lot-jal  route  was  c'lioscn  by 
the  Alberta  Indians,  upon  the  advitje  of  their  lawycn:,  primar¬ 
ily  to  put  people  on  notice  of  their  interest  In  the  nortliern 
Alberta  land,  and  to  open  the  way  to  eventually  establish 
their  iiboricjinal  rights.-  Further  legal  or  negoti£rting  steps 
would  have  to  be  taken  to  es tablish ■ the  aboriginal  rights  of 
the  Isolated  Communities.  For  example,  the  courts  might 
later  issue  a  declaratory  judgement  in  favor  of  aborigiiial 
rights  or  the  federal  government  might  recognize  the  lai'd 
rights  of  the  communities.  The  land  claims  caveat  action 
itself  was,  however,  primarily  geared  to  slowing  down  devel¬ 
opment  through  the  creation  cf  legal  difficulties  for  land 
title  issuance  and  this  v’oul.d  have  a  political  and  econom.ic 
impact  on  the  relevant  pairties. 

At  the  press  conferences  Cardinal  still  spoke  of  "ful.l 
and  total  coni:rol"  of  the  tar  sands,  but  the  text  of  the  press 
statemeni::  was  more  moderate  and  conciliating  than  the  earlier 
statements,  in  that  a  legal  injunction  to  stop  work  on  tar  sands 
had  been  rejected  for  the  present.  He  concluded  by  saying: 

We  have  indicated  our  willingness  to  negot.i.ate  with 
appropriate  authorities  and  reach  whatever  agreements 
are  necessary  which  will  be  in  the  best  interests  of  our 
people  and  the  members  of  the  larger  society. 

Negotiations  were  indeed  in  the  cards,  but  as  John 
Barr  of  Syncrude  later  explained  to  the  press: 

Our  position  has  been  that  Indian  land  claims  are  a 
matter  between  the  natives  and  the  federal  government. 

The  process  of  arbitrating  these  claims  is  not  one  i  li 
which  wu  see  ou  rsc' 1 W'::  tul-.in(i  pui't  ...  If  the  nativt' 


I  V,  1 

peojilo  arc  cha  1  .1  encjincj  tlu'  qovernnu'ii  t '  s  ricjht  to  title' 
that's  a  matter  for  tlic  qovernment  and  natives  to  sort 
out . 2  6 

However,  by  December  of  197  5  wlicn  the  "caveat  case" 
was  to  receive  its  initial  ho:iring  befoire  Judge  Lieberman  of 
t-he  Supreme  Court  of  Alberta,  the  position  of  Syncrude  as  an 
interested  by-stander  had  shifted.  Their  legal  counsel  now 
stood  alongside  the  representatives  of  the  Attorney  General 
of  AlJ^erta  and  argued,  among  other  things,  that  the  caveat 
should  be  thrown  out ,  because  their  employees  were  having 
difficulty  obtaining  mortgages  on  their  houses  with  the 
threat  of  a  caveat  hanging  over  all  the  lands  on  the  west 
side  of  the  Athabasca  River.  It  also  seems  possible  that  the 
private  participants  in  Syncruae  were  experiencing  some  dif¬ 
ficulties  with  their  financing.  The  Mildred  Lake  site  of 
Syncrude  also  lay  west  of  the  Athabasca  and  vms  part  of  t'ne 
huge  caveated  area  of  close  to  25,000  square  miles  lying 
between  the  Athabasca  and  Peace  Rivers  in  northern  Alberta 
(see  Appendix  9  for  a  map  of  the  caveat  area) . 

Fortunately  for  the  Indians  and  their  legal  counsel , 
Robert  Young,  Justice  Lieberman  did  not  summarily  dismiss  the 
request  for  a  eax^eat.  Lieberman  indicated  that  he  would  Lie 
prepared  to  hear  legal  arguments  on  the  case  in  the  summo-r 
or  fall  of  1976.  He  seemed  sensitive  to  the  legal  and  social 
issues  raised  by  the  caveat.  Further,  in  response  to  Robert 
Young's  recpiest,  he  said  that  hc'  was  prepared  to  travel  to 
I  lu'  Tsolatc'il  (.'oimnnii  i  !  i  e.s 
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elder  Indians.  These  Indians  were  forcjot.ton  chiring  the 

federal  treaty  eight  expedition  of  1899,  whicli  had  fo]  lov;od 

the  Peace  and  Atliabaca  River  systems  but  did  not  venture  to 

the  interior.  Now  these  forgotten  communities  were  being 

asked  to  bear  tlie  brunt  of  development  without  a  secure  land 

base.  It  is  significant  that  Lieberman  v;as  aware  of  tliis 

type  of  social  issue,  and  perliaps  we  can  assume  that  he  v;as 

somewhat  influenced  by  the  conduct  of  Judge  Morrow  in  the 

N.W.T.  caveat  hearings,  and  certainly  by  the  imx^act  of  che 

Berger  inquiry  hearings.  Even  at  a  later  date,  when  he 

decided  to  adjourn  the  entire  case  until  the  Supreme  Court 

had  rendered  its  judgenient  on  the  N.W.T.  caveat  case, 

Lieberman  still  indicated  that  .  .  .  Mr.  Young  could  apply 

to  the  court  to  take  evidence  in  advance  from  the  native 
27 

people."  The  consciousness  and  social  av/arenr^ss  of  our 
times  would  appear  to  be  shifting. 

With  the-  legal  battles  delayed  until  the  follov/ing 
summer  at  the  earliest,  the  Indian  Association  of  Alberta 
had  strengthened  its  bargaining  position  by  effectively 
winning  this  legal  victory  of  sorts  in  December  of  1975. 

Now’  the  scene  shifts  from  the  courts  to  negotiations.  In 
January  of  1976  Cardinal  and  Young  met  in  Calgary  with  the 
Minister  of  Indian  Affairs  and  Northern  Development,  Judd 
Buchanan,  and  his  top  aide.  Deputy  Minister  Arthur  Kroeger. 
The  Indian  land  claims  cloud  still  hung  over  Syncrude,  and 
Buchanan  VvV'S  lilody  responding  r'artly  because'  o!  pressure 
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from  the  Syncrude  part  .i  c  ipan  Ls  .  Howc'vc'r,  a  qovcrnincnt  nourco 

2  P 

has  pointed  to  the  "stronq  personal  ini tiative" of  Buchanan. 

lie  believed  very  strongly  th:.t  there  "...  is  a  role  for  the 

privaate  sector  in  providing  opportunities  for  Indians,  and 

29 

Syncrude  is  an  obvious  case."  This  personal  initiative  of 

Buchanan  emerges  as  a  definite  factor  in  the  negotiations 

which  followed.  In  response  to  the  ques tion--what  do  the 

Indians  V7ant?---Cardinal  reiterated  t!ie  lAA  position  on  job 

training,  economic  development  and  a  land  base  for  tiie 

isolated  communities.  Buchanan  agreed  to  follow  up  the  dis- 

30 

cussions,  and  negotiations  were  effectively  underway. 

The  aspect  of  job  training  particularly  involved 
Syncrude  Canada  Ltd.  and  Buchanan  and  Cardinal  insisted  that 
they  be  drawn  into  the  negotiations  between  the  federal 
government  and  the  Indian  Assoc-iatioiW  At  the  Scime  time, 
the  Syncrude  equity  participants  were  entering  the  final 
stages  of  negotiations  regardilng  the  thorny  issues  of  the 
rate  of  return  on  investment,  and  how  the  interest  should  be 
shared  in  additional  leases.  There  were,  therefore,  two  sets 
of  negotiations  occurring  simultaneously. 

On  April  2,  197G  Don  Getty,  the  Alberta  Minister 
resnonsible  for  Energy  and  Natural  Resources,  v;as  able 
to  announce  that  the  signing  of  the  final  agreement 

between  the  Syncrude  participants  was  a  .  .  mere 

31  .  •  • 

formality."'  As  events  \nifolded  with  the  other  negotiations, 

it  turned  out  tlu'd  the  s;i(]ninq  of  tire  ovc'rall  aqroemei'il  at 


tho  cMul  of  .1  would  iioL  bo  l^o  simple. 


1 


On  April  15,  1  97  6  a  draft  document  was  cij'culatod  by 

Buchanan  to  all  the  Syncrude  participants  outlining  a  draft 

agreement  between  Syncrude,  the  Indian  Association  of  Alberta 

32 

and  the  Federal  Government.  Apparently  there  was  opposi¬ 
tion  within  Syncrude  to  the  agreement.  At  this  point  Robert 
Young  drafted  a  telex  for  Harold  Cardinal  to  send  to  all  of 
tho  Federal  Ministers  outlining  the  lAA  concerns  vis-a-vis 
Syncrude.  The  telex  stressed  the  necessity  that  the  fj.nal 
commi.tment  of  $300  million  in  federal  funds  to  Syncrude 
include  a  provision  guaranteeing  Indian  jobs  (on  managerial 
and  technical  as  well  as  unskilled  levels)  and  Indian  service 
industry  participation.  After  sending  the  telex,  both  Ccirdi- 
nal  and  Young  spent  several  frantic  days  pressing  their  con¬ 
cerns  v/i  th  officials  from  the  Prime  Minister's  Office  and  rhe 
Privy  Council  office  and  with  forme]:  Indian  Affairs  Minister 
Jean  Chretien,  as  well  as  Buchanan.  It  v;as  felt  that  both 
Chretien  and  Trudeau  must  be  convinced  of  the  merits  of  the 
case,  O]'  the  Indian  concerns  would  not  be  included  in  the 
Treasury  Board  minute  granting  the  $300  million  to  Syncrude. 
Pressure  was • therefore  being  applied  by  the  lAA  at  this 
critical  stage  for.  fear  all  would  be  lost  if  the  federal 
government  did  not  take  a  strong  position  on  this  issue. 

Officials  from  several  federal  departments  have  sub¬ 
sequently  pointed  to  the  fact  that  the  government  went  along 
v/i  tl]  the  lAA  request  for  economic  development  opportunities 
in  Syncianli.'  ['rima.rily  on  the  tirennd:'.  tlial  this  r('(|iu';;  i  w.ir. 
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in  accord  with  its  own  social  policy  for  norllicrn  dovclop- 
ment.  Moreover,  the  earlier  Syncrude  acjreeinonts  point  to 
the  concern  of  Ottawa  to  bring  the  tar  sands  oil  on  rtroam  a 
as  soon  as  possible.  In  fact,  the  final  Treasury  Board 
minute  approving  the  $300  million  for  Syncrude  did  include 

a  stipulation  relating  to  Indian  employment  and  service 

.  .  .  3  4 

industry  participation  at  Syncrude.. 

A  telex  from  Pierre  Elliot  Trudeau  in  reply  to 

Cardinal  signalled  the  federal  response.  Trudeau  indicated 

that  he  was  "sympathetic  in  principle"  to  the  lAA  request  and 

would  ask  several  ministers  to  ensure  "serious  consideration" 

35 

of  the  request  by  "all  parties."  During  the  few  days  pre¬ 
ceding  the  signing  date  of  the  overaJ.l  Syncrude  agreernen  i:  and 

% 

the  actual  day  it  v/as  to  be  signed,  the  federal  concerns  were 

expressed  to  the  other  participants  as  follows: 

.  .  .  some  form  of  guarantee  such  as  a  letter  of  intent 
that  would  comniit  Syncrude  Canada  Ltd.  to  hiring  native 
people  and  would  ensure  that  not  all  those  hired  were  in 
unskilled  jobs.  There  should  also  be.  a  commitment,  as 
part  of  tlie  agreement,  to  use  native  entrepreneurs  for 
some  of  the  service  contracts  sucri  as  laundry,  restaurants 
and  trucking. 

The  issue  loomed  as  another  Ottawa-7\lberta  battle, 

because  the  Alberta  government  was  firmly  opposed  t(5  the 

letter  of  intent  on  the  grounds  that  it  did  not  wish  to  see 

the  Indians  receive  special  treatment,  especially  if  the 

37 

Metis  were  not  included- in  the  proposed  agreement.  Appar¬ 
ently  the  Ontario  government  was  also  opposed  to  the  Ottawa 
rocir.esl.s  on  beiunl  f  of  tlu'  Indians,  boc’ause  Mm’s  mal  tor  liad 
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never  been  discussed  at  the  earlier  Winnipccj  meetiiu).' 

Ncciotiations  went  on  all  day  Thursday,  April  29,  and 

finally  on  the  morning  of  Api  il  30th  the  final  Syncrude 

39 

agreement  was  signed.  The  final  signing  v;as  indeed  more 
than  a  mere  formality  as  the  length  of  tlie  negotiations  indi 
cate,  but  the  Syncrude  participants  (i.e.,  the  owner-manage¬ 
ment  committee)  had  finally  agreed  .  .on  the  terms  of-  a 
letter  from  itself  to  Syncrude  instructing  the  corporation 

to  reach  an  agreement  with  the  lAA  along  lines  of  a  draft 
40 

agreement."  As  it  turned  out,  021  the  morning  of  7\pril  3Ct 

tlie  federal  government  was  still  not  clear  if  it  could  sign 

the  agreement,  and  Judd  Buchanan  was  on  the  phone  to  " .  .  . 

tw’o  oil  company  Presidents  before  they 'finally  got  the 

41 

necessary  signatures."  On  April  30th  the  Department  of 

Indian  Affairs  even  had  a  press  release  drafted  explaining 

why  the  federal  government  wouldn't  sign  the  agreement,  but 

this  was  found  to  be  unnecessary  when  the  agreement  was. 

42 

finally  reached.  By  the  afternoon  of  April  30th  in  the 

House  of  Commons,  Buchanan  took  a  good  deal  of  satisfaction 

in  replying  to  a  question  from  NDP  energy  critic  T  C.  Doug  la 

that  a  letter  acceptable  to  all  parties  had  been  drafted  to 

4  3 

.  protect  the  interests  of  native  people." 

Similarly,  on  the  Indian  side  there  was  much  satis¬ 
faction  that  the  way  had  now  been  cleared  for  the  final 
agreements  on  Indian  jobs  and  Indian  businesses  or;  accc'ptabl 
condi  t  ioii;2 . 


1  H7 

'J'lu'  ;;uhsouu('nt  iK'cjot  i  at .1  ons  also  [))'ovch1  t:o  }jo  more 

diff.it'ult  lhaa  an  I  i  c:.i  pa  tod  .  "Ontario  was  nocjcitlvo  from  start 

to  f.iiiJsb.  on  Indian  cnpl  oymer.  t  at  Syncrudo."^^  Similarly^ 

two  major  Canadian  oil  companies-- " Imperial  Oil  Limited  and 

Gulf  Cajiada  Ltd.  were  obstructive  and  created  many  problems" 

4  4 

be.fore  the  ■  negotiations  were  complete.  "Cities  Service 

based  in  Oklahoma  were  far  better"  on  this  Indian  employment 

•'  5 

question  than  were  the  two  Canadian  based  oil  companies. 

In  the  first  two  weeks  of  May,  the  government  of 
Alberta  joined  the  Syncrude-Federal-IAA-  negotiations  to 
insure  Metis  participation  in  the  project  but  then  dropped 
out.  Ostensibly  the  grounds  for  wi.thdrav7al  v/ere  that  the 
federal  government  and  the  lAA  were  concerned  wid:.h  Indiar,s 
only,  and  that  the  agreements  would  illegally  violate  tlie 
Human  Rights  Act  of  Alberta  and  the  Individual  Rights  Protec¬ 
tion  Act,  in  that  the  agreements  v/ere  a  form  of  positive 

46 

discrimination.  It  appears  that  the  heavy  financial  commit¬ 
ments  involved  v;ere  also  a  factor.  In  this  period.  Cardinal 
contacted- Premier  Lougheed,  and  Lougheed  agreed,  despite  his 

reservation  about  tlie  legal  questions,  not  to  stand  in  the 

4  7 

v;ay  of  the  proposed  agreements.  Lougheed  '  s  minister  of 
Fedeiral  and  Intergovernmental  Affairs,  Lou  Hyndman ,  insured 

then  that  there  were  no  other  obstructions  from  the  Alberta 

4  8  .  . 

side.  In  any  event,  following  further  negpta ations ,  ten 

year  agreements  between  Her  Majesty  the  Queen  in  Right  of 
Canada,  Fyncrude  Canada  T,td.  and  th('  Indian  Associ  il  ion  ol 
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Alberta  were  siejned  by  Jadd  Huchanan,  Hreiit  Scott  and  Harold 
Cardinal  respectively  on  July  3  ,  1976  (sec  Ai)i)endix  8). 

C  .  The  "  Indian-Syncrude  Agreements "  _ajyd 
tlieir  Imp]  ications  lor  Syncrude , 

Caucula ,  Alberta^  and  the  lAA 

Tlie  text,  or  the  agreement  is  extremely  impoi'tant  in 
evaluating  the  central  questions  of  this  chapter  so  it  has 
been  appended  (see  Appendix  8) .  A  close  examination  of  the 
agreements  does  reveal  the  impact  of  the  lAA  on  the  develop¬ 
ment  policies  of  Syncrude  and  the  federal  government. 

Firstly,  Syncrude  is  now  legally  committed  to  an 
agreement  which  insures  a  fair  and  thorough  approach  in  the 
hiri.ng  and  contracting  of  Indians  at  their  plants.  This 
legal  aspect .  represen.ts  a  significant  departure  from  th.e 
mai'iagement  discretion  which  was  implicit  in  their  earlier 
policy.  Syncrude  is  now  tied  into  this  agreement  for  the 
next  ten  years  and  is  subject  to  quarterly  reviews  of  pro¬ 
gress  made  and  binding  arbitration  should  disputes  arise. 
While  the  agreement  does  not  detract  from  good  management 
or  bind  Syncrude  in  labour  union  negotiations,  it  does 
effectively  commit  them  to  a  policy  of  India.n  involvement  in 
the  Syncrude  plants  in  such  a  way  that  its  day-to-day  opera¬ 
tion  vri  11  not  be  uneffected.  For  example,  the  existence  in 
this  agreement  of  clauses  dealing  with:  Indian  culture 
orientation  classes  for  management;  various  special  training 
programs;  questions  of  discrimination  against  Indians;  and 
the  notification  of  requests  for  tender  to  Indian  businesses, 
are  ind  i  ca  I  i  vi.'  (.if  Lliis  las.l  (.loinl.  'I'heM'  vv' i  1  !  also  iiuisl 
Ci'rtainly  bc'  addit.ional  ccjsls  involved  for  vSyiu'riuk'  by  t  lu" 
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nature  of  the  agreement. 
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Similarly,  the  fedeial  governmenl  is  also  iegally 
committed  to  these  agreement'.,  and  at  least  a  three  million 
dollar  outlay  of  funds  to  insure  tlio  operations  of  the 
"Indian  Oil  Sands  Development  Corporation"  and  tiie  "Indian 
Equity  Foundation"  is  required.  In  this  time  of  a  general 
restraint  on  federal  spending,  this  is  not  an  insignificant’ 
contribution.  As  I  already  noted  regarding  the  Cabinet 
decision,  if  one  goes  to  the  roots  of  the  existing  federal 
policies  related  to  Northern  development  and  Indian  economic 
development,  it  is  clear  that  these  agreements  do  ]iot  reipre- 
sent  new  policy.-  However,  what  is  important  is  that  these 
social  policies  of  I.ndian  employment  and  business  opportuni¬ 
ties  have  been  effectively  integrated  with  the  federal  energy 
policy  of  self  reliance  and  implemented  in  these  agreements. 

I  believe  that  it  has  been  demionstrated  that  this  would  not 
have  happened  without  the  lAA  putting  effective  pressure  on 
the  Federal  Cabinet  and  thus  gaining  an  ally  in  the  process. 
It  also  v^ould  not  have  liappened  if  Judd  Buchanan  had  not 
taken  a  personal  interest  and  initiative  on  these  questions. 

Thirdly,  it  seems  clear  that  the  government  of 
Alberta,  by  not  being  a  party  to  these  agreements,  and  indeed 
opposing  them  both  before  and  to  some  extent  after  the 
signing,  has  not  affirmatively  changed  its  social  policy  for 
tar  sands  development  in  relation  to  Indians.  If  anything, 
tlie  lAA  )ias  put  the  Alberta  government  on  the  "defensive"  in 
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this  rocjard.-  In  the  next  cluiptcr,  we  will  examine  the  pcj]  i- 
tical  stance  of  the  Alberta  government  in  1977  vis-a-vis  tlie 
ongoing  land  claims  caveat  action. 

Fourthly,  I  must  ;ilso  point  out  that  Judd  Buchanan 

refused  an  lAA  request  late  in  July  of  1976  to  fund  the 

Indian  legal  costs  for  tlie  tar  sands  caveat.  While  the  lAA 

never  £igreed  to  drop  the  caveat  in  any  of  the  negot i  atiojis 

and  agreements  mentioned  thus  far,  it  may  be  surmised  that 

the  other  Syncrude  participants  put  pressure  on  the  federal 

government  to  take  this  action.  Several  times  during  tlie 

negotiations  Syncrude  "...  tried  to  have  the  Indians  drop 

their  caveat  in  the  tar  sands  area,"  according  to  Lome 

49 

Mowers,  a  negotiator  for  the  federal  government. 

Further  evidence  that  the  strong  alliance  exhibited 
betV7een  the  federal  governm.ent  and  the  Indian  Associ.ation  of 
Alberta  during  a  critical  stage  of  negotiations  may  be 
breaking  down  is  the  federal  intervention  against  the  caveat- 
in  the  court  proceedings  in  September  of  1976.  If  treaty 
eight  is  held  to  be  invalid,  that  may  jeopardize  other  Indian 
treaties  across  the  country,  and  the  federal  government  fears 
the  implications.  This  would  also  constitute  grounds  for  not 
funding  the  Indian  caveat  legal  costs. 

Finally,  the  agreem.ents  do  impirove  the  chances  of 
Indian  training  and  busijiess  at  Syncrude.  Both  Cardinal  and 
Young  figure  heavily  in  the  nev7  "Indian  Oil  Sands  Dovelojimont 
Corporal,  i  on  ,  "  arul  this  is  to  be  expocteti  for  witlioiit  Iriesi' 
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tough,  talented  negotiators  it  is  hard  to  believe  that  any 
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agreement  would  have  been  signed.  On  balance,  these  acjree- 
ment  i ,  while  they  are  cert^iinly  not  a  panacea  foi:  all  the 
social  ills  of  the  Indian  people,  do  represent  a  small,  yet 
importdint ,  step  in  the  right  direction.  As  of  July  of  1  977  , 
the  "Indian  Oil  Sands  Development  Corporation"  and  the  "Oil 
Sands  Equity  Foundation"  have  been  formally  constituted  and 
are  beginning  to  assist  the  process  of  Indian  service  indus¬ 
try  participation  in  Syncrude  end  elsewhere  in  Alberta. 
Syncrude  has  recently  announced  that  some  82  treaty  Indians 
are  permanently  employed  with  Syncrude  as  of  June,  1977  .“*^ 

An  Indian  Association  of  Alberta  source  disputes  this  employee 
total  and  suggests  the  implementation  of  the  Syno2:ude  agrr^e- 
ments  v;culd  be  improved  with  a  native  person  heading  up 

.  .  D  2 

Syncrude's  native  employment  section.  In  spite  of  all  the 
initial  growing  pains,  the  "  Indian-Syncrude  agreements'’  of 
1976  still  represent  an  important  breakthrough  for  Indians 
in  the  province. 

Concluding  Comments 

In  conclusion,  I  believe  it  has  been  shown  that  when 
the  lAA  was  able  to  act  collectively  and  in  concert  with  its 
m, ember  communities,  and  v/hen  aboriginal  land  rights  could  be 
used  in  the  courts  to  provide  enhanced  bargaining  strength, 
then  the  Indian  Association  of  Alberta  as  a  pressure  group 
did  have  an  im,oact  on  the  development  policies  of  the  federal 
government  t'l.nd  of  Syncrude.  It  Vv'us  imoort.mv  that  I  1k'  I'AA 
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had  a  key  qi'oup  of  11090 1:  ;i  £i  L  or s  who  wore  able  to  put  on  pres¬ 
sure  in  the  federal  Cabinet-  at  a  crucial  time.  IIov;cver,  the 
evcrtual  agreements  presuppose  a  particular  set  of  circum¬ 
stances,  especia] ly  a  sympathetic  minister  and  a  government 
V'/ith  a  developed  social  policy  on  the  relevant  questions. 
Moreover,  general  intergovernmental  relations  between  Canada 
and  Alberta  did  not  present  ovei'whelmi.ng  probiems.  These 
conditions  are  ob'viously  not  always  present.  Neverthoj.ess , 
consideiring  the  extent  of  the  opposition  to  these  Indian- 
vSynernde  agreements,  this  case  study  does  provide  some  help¬ 
ful  signs  and  clues  for  other  pressure  groups  attempting, 
v.'ith  fev7  financial  resources  compared  to  pov/erful  business 
interests,  to  effect  change  in  the  political  prvocess. 

From  this  study. of  a  successful  economic  development 
settle’^ient  for  the  Indians  of  Jilberta,  we  can  now  move  to 
the  sixth  chapter  and  the  final  consideration  and  integration 
of  our  concerns  v/ith  regards  to  policy-making  structures  and 
settlements  vis-a-vis  Indian  land  claims  in  Alberta. 
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Cardinal  is  tlie  new  president  of  the  Indian  Oi  ' 
Sands  Development  Corporation  and  Young  is  the  Secretary- 
Treasurer.  It  is  doubtful,  however,  that  Cardinal  will  be 
allowed  to  continue  as  the  Indian  Association  of  Alberta 
representative  on  the  board  of  this  corporation  now  tliat  he 
has  taken . a  job  as  regional  director  for  the  Department  of 
Indian  Affairs. 
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CHAPTER  6 


THE  FUTURl']  OF  ALBERTA  INDIAN  LAND  CLAIMS 

Introduction 

In  this  chapter,  I  will  assess  the  policies  of  legal 
obligation  noted  in  chapters  two,  three  and  four,  and  consider 
the  possibility  of  moving  beyond  those  policies  as  regards 
Indian  land  entitlements  and  land  surrenders  in  Alberta.  In 
the  course  of  this  evaluation  I  will  examine  recent  policy 
development  (1976-77)  of  the  governments  of  Canada,  of 
Saskatchewan  and  of  Alberta.  I  will  conclude  with  an  analyst 
of  the  position  of  Canada  and  A.lberca  regarding  our  central 
concerns  of  structures  and  settlements. 

A .  The  Problem  of  the  Lawful  or  Legal 
Obligation  Policies  of  Canada  and. 

Alberta  vis-a-vis  Indian  Land  Claims 

The  analysis  in  chapters  tv/o  and  three  has  indicated 
an  entrenched  ''lawful  obligation"  treaty  claims  policy  of  the 
federal  governmient  evidenced  in  the  196  9  White  Paper  and  the 
subsequent  policy  statement  of  A.ug .  8  ,  1973.^'  Hov^ever,  tVie 
second  1973  policy  statement  left  open  the  possibility  of  a 
revision  to  federal,  policy  in  their  recognition  of  "  .  .  .  the 

importance  of  full  compliance  with  the  spd  rit  and  terms  of 
your  Treaties"^  (emphasis  mine).  Similarly,  we  noted  in 
chapter  four  ho'w  the  government  of  Alberta  has  seen  Indian 
treaty  land  entitlemenf  claims  in  the  na.rrow,  strict  terms 
of  "  legal  ob-l  igarion  .  "  ^ 

With  the  policy  sl:atements  of  )3otli  governments 
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couched  in  the  terms  "lawful."  or  "leqal  obligations,"  then 
ipso  facto  these  policies  have  required  interpretation  by  the 
Department  of  Justice  for  Canada  and  the  Attorney  General 's 
Department  of  'Alberta  respectively.  While  it  is  beyond  the 
scope  of  this  thesis  to  examine  the  political  culture  of 
these  two  departments  composed  mainly  of  lawyers,  I  think  it 
can  be  assumed  that  the  people  involved  are  accustomed, 
through  thei^:  training  and  experience,  to  dealing  v;ith  the 
adversary  system  of  the  court  room.  Therefore,  Indian  band 
claimants  tend  to  be  viewed  as  the  adversaries  and  the  job 
of  government  lawyers  tends  to  be  to  protect  tiie  interests 
of  their  clients,  name^ly  the  government.  When  it  comes  to 
interpreting  "lav;ful  or  legal  obligations,"  the  Department 
of  Justice  of  Canada  and  Alberta's  Attorney  General's  Depa?:t." 
ment  tend  to  use  this  umbrella-like  policy  to  cover  a  h'^st  of 
legal  opinions  on  specific  fact  situations  of  Indian  land 
claims.  Vvhen  the  facts  are  absolutely  incontrover  tibJ.e , 
such  as  the  unfilled  treaty  land  entitlement  of  the  Fort 
Chipewyan  Cree  Band,  then  the  legal  departments  accede  to  the 
validity  of  the  land  entitlement.  However,  where  there  is 
some  doubt  as  to  the  facts  or  the  legal  validity  of  the  claim, 
then  the  general  stance  of  both  government  departments  tends 
to  be--"prove  to  us  in  court  that  you  liave  a  cJai.m."  This  is 
particularly  the  case  for  land  surrender  claims  (category  #3 
of  our  earlier  analysis)  and  this  adversary-- " see  you  in 
court  approacli"--  is  usucilly  tlie  ca,’.n.;  for  the  treaty  land 
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out i tlonu'nt  claims  (category  #2  of  the  chapter  one  analysis) . 
One  sucli  l^ind  entitlement  claim--the  Bighorn  Stoney  claim, 
somehow  got  through  the  careful  scrutiny  of  the  federal 
Department  of  Justice  but  then  "floundered  on  the  rocks"  of 
the  provincial  Attorney  General's  department.  The  aboriginal 
rights  claim  of  the  Isolated  Communities,  a  Category  #1  claim 
of  the  earlier  analysis,  has  been  opposed  in  the  Supreme 
Court  of  Albeirta  by  both  the  Attorney  General  of  Alberta  and 
the  federal  Justice  department.  Aboriginal  rights  claims  in 
the  treaty  eight  area  will  not  be  coutenanced  by  both 
governments,  partly  on  the  general  implications  for  other 
Indian  treaties  if  treaty  eight  v/as  overturned,  and  partly 
on  the  implications  for  the  N.W. T.  Indian  Brotherhood's 
c.laim  if  treaty  eight  was  thro'wn  out. 

Further  'ev3 dence  of  the  stance  of  the  Department  of 
Justice  is  found  in  the  present  state  of  all  other  contem¬ 
porary  Alberta  Indian  land  claims  that  have  been  considered 
by  the  federal  government...  The  ].and  surrender  claims  of  the^ 
Enoch  and  Peigan  bands  are  presently  before  the  Federal 
Court  of  Canada  on  the  Indi^in  initiative,  because  the  negoti¬ 
ations  between  these  bands  and  the  federal  government  had 
4 

broken  down.  The^  land  entitlement  claim  of  the  Blood  baiid 
is  either  before  the?  court  or  soon  to  come  before  the  court 
for  the  same  reason. 

These  dominant  roles  of  the  federal  Department  of 
Justice  and  the  provincial  Department  of  the  Attorney  Gcnera.1 
must  be  related  to  the  respective  govcu'nmenta 1  departments/ 
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agencies  tliat  hiive  been  specif  deal]  y  charged  with  the  rest)on- 

sibd.lity  of  negotiating  Indian  l^ind  claims.  In  the  c£isc  of 

the  federal  government,  the  Department  of  Justice  gives  the 

final  word  on  iill  claims  tduit  come  through  the  Office  of 

Native  Claims,  a  renamed  successor  to  the  earlier  Office  of 

5 

Claims  Negotiations.  The  following  Cabinet  document  out¬ 
lines  the  role  of  Deputy  Attorney  General  for  the  Department 
of  Justice  in  the  resolution  of  specific  claims: 

The  Government's  primary  objective  continues  to  be  to 
discharge  lawful  obligations,  as  determined  by  the  courts 
if  jiecessary;  and,  subject  to  reviews  by  Ministers  of 
specific  proposals  for  settlement,  the  government  be 
prepared  to  negotiate  specific  claims  where  the  Deputy 
Attorney  General  is  satisfied  that  the  claim  has  suffici¬ 
ent  validity  to  warrant  negotiation.^ 

The  use  of  the  term,  "specific  claims"  refers  to  all  claims 

under  the  treaties  and  the  Indian  Administration.  On  the 

other  hand,  " compreheAsive  claims"  denote  the  abori.ginal 

rights  claims  which  have  already  been  described.  Thus  the 

dominant  role  of  the:-  Depa.rtment  of  Justice  and  the  lawful 

obligation  policy  continues,  even  though  there  had  been  a 

significant  breakthrough  in  the  policy-making  process  by  V7ay 

of  the  "  Indian.  Rights  Process."  The  Office  of  Native  Claims 

is  still  active  and  is  processing  cltiims  ,  although  it  will  be 

definitely  affected  by  any  changes  in  claims  policy  that 

might  be  worj'ced  out  through  the  Indian  Rights  Process.  I  will 

consider  these  potential  policy  clianges  later  in  this  chapter. 

The  government  of  Albeirta  has  similarly  allowed  tlieij' 
Attorney  Genera] hs  department  to  i^lay  c'l  dominant  ]olo  i.n  tdie 
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settling  of  Indian  ].and  claims.  A  provincial  government 

source  has  indicated  the  crucial  and  pirimary  role  of  thc> 

current  Attorney  General,  Jim  Foster,  in  the  Cabinet  commit- 

7 

toe  del  a  berat  j*ons  regarding  an  Indian  claims  policy.  Sim].- 

larly.  Attorney  General  Foster  has  cjpparently  been  mandated 

to  give  public  announcements  regarding  Indian  land  clainis 
8 

negotiations.  The  provincial  Federal  and  Intergovernmental 
Affairs  department  has  until  very  recently  been  the  depart¬ 
ment  :'esponsible  for  Indian  land  claims  negotiations,  but  it 
now  appears  that  the  Attorney  General  has  de.  facto  taken  over 
the  priiTiary  negotiating  role  for  Alberta,  as  evi.denced  by  the 
following  comment  of  a  fedejial  official: 

question-Does  the  Attorney  General  in  Alberta  play  a 
prominent  role  in  land  claims  negotiations? 
answer  -Yes--That’s  a  very  good  point.  We  always  knov; 
that  we  will  get  nov/here  with  serious  land 
clain.s  negotiations  if  the  Attorney  General  of 
the  province  is  front  and  centre.  This  is  the 
case  for  both  iilberta  and  British  Columbia. 
Indeed,  the  federal  Department  of  Justice 
played  a  siini.lar  role  on  aboriginal  rights  dis¬ 
cussions  before  tlie  1973  change  in  policy.  ^ 


B.  New  Policy  Developments  of 
the  Governmen  t _ of  Canada 

One  way  of  mov'ing  beyond  tlie  rigidities  cf  the  lavncul 
obligations  policies  of  boi'.h  governments  is  to  develop  land 
claims  policy  in  the  broader  framevjork  of  social  or  socio¬ 
economic  poj-icies.  This  is  the  conclusion  of  Dr.  Barber  in 
a  recent  speech: 

In  my  iiii  nd  ,  the  key  to  resolution  of  troafy  [  >  rcil)  1  ('ms 
is  to  look  lo  tiv  :;}:)!  rit  of  thio  treaties.  If  tin.'  issues 
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arc  approaclicd  in  thin  way,  I  think  that  wo  will  find 
that  while  there  is  substantial  disagreement  about  what 
the  Government  was  legally  bound  to  provide,  there  is 
very  good  potential  for  agreement  in  terms  of  what  the 
Government  might,  in  fact,  provide  in  the  way  of  develop¬ 
mental  assistance  today. 10 

In  recent  interviews  both  federal  and  provincial  officials 
acknowledge  that  placing  land  claims  in  the  context  of  a 
social  policy  would  provide  a  way  out  of  the  present  legal 
impasse.  By  contributing  to  Indian  socio-economic  develop¬ 
ment,  land  claims  settlem.ents  can  be  regarded  as  social 
poli.cy.  In  the  period  from  July  1976  to  July  1977  ,  the 
governments  of  Canada,  Saskatchewan  and  Alberta  did  devel.op 
nev;  policies,  both  in  terras  of  their  overall  relationships 
with  Indian  peoples,  and  in  terms  of  land  entitlement  claims 
policies.  By  evaluating  these  recent:  developments,  it  will 
be  possible  to  make  a  current  assessment  of  the  future  of 
ivlberta  Indian  land  claims. 

In  terms  of  the  overall  relationship  between  Indian 

peop].es  and  the  federal  go^T-ernment ,  the  most  significant 

recent  development  was  the  Cabinet  approval  of  the  policy 

paper  "An  Approach  to  Governmen t-Indian  Relationship."  This 

docuiTient  has  received  a  wide  circulation  among  Indian  leaiders 

and  tliQ  staff  of  the  Department  of  Indian  Affairs,  and 

federal  sources  indicate  that  it  forms  the  basis  of  current 

12 

and  future  policy  planning  and  program,  implementation. 

(For  these  reasons  1  have  appended  the  entire  text  of  the 
paper--see  Appendix  10).  This  policy  I'^aper,  although 
written  by  a  toi--)  DIA  official  and  submitted  to  Cabinet  by 
the  Minister  tp-^jiKirent  ]  y  williout  Tndiai:!  consultation,  did 
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incorporate  llic  basic:  join  t -policy  ntakiiuj  i)rinciplcs  of  I  Ik: 
"Inciian  Ricjhts  l'’roccss."  lm[.->ortan  tly ,  it  changed  direction 
from  the  assimilati.onalis t  thrust  of  tiie  1969  V-^hi  te  Paper, 
insofar  as  it  advoccited  a  preservation  of  Indian  st£itus.  On 
tliis  point  the  Cabinet  eschewed  tlie  extreme  positions  and 
advocatcad  that: 

The  Government's  relationship  with  the  group  recog¬ 
nized  as  status  Indians  is  based  on  the  concept  of  Indian 
identity  witiiin  Canadian  society  rather  than  on  separa¬ 
tion  from  Canadian  society  or  assimilatic:n  into  it.^^ 

Tlie  gist  of  the  new  federal  policy  paper  is  summarized  in  the 

following  covering  letter,  whicii  Judd  Buchanan  sent  to  George 

Manuel : 


The  attached  paper  outlines  an  approach  approved  by 
Cabinet  to  strengthen  tl'.e  Government-Indian  relationship 
and  to  improve  the  situation  of  the  Indian  people.  Tlie 
emphasis  is  on  processes  of  joint  participation  in  pc:]i.c>/ 
program  developments  with  Indian  leadership  at  all  le'-els. 
Nationally,  the  Joint  NIB/Cabinet  Committee  p^rocess  is 
already  in  rrlace.  Other  joint  working  arrangements  hsive 
been  or  are  being  established  at  provincial  and  band 
levels. 

Underlying  this  approach  of  joint  participation  is 
the  concept”-Indian  identity  v/ithin  Canadian  society-- 
which  envisages  the  continued  recognition  of  Indian 
status  treaty  rights  and  special  privileges  resulting 
from  land  claims  settlements.  There  will  be,  as  well, 
special  programs  and  se^rvices  based  on  needs  because  of 
the  di.sadvan taged  situation  of  many  Indian  communities 
and  individuals. 

The  emphasis  of  the  joint  approach  is  on  flexibility 
and  responsiveness.  It  is  an  acknowledgement  that  the 
diversities  of  Indian  communities  in  Canada  rule  out  a 
single  universiil  strategy  for  policy/program  development 

_  ,14 


The  new  federal  policy  paper  was  given  extensive 
discussion  at  the  regional  and  local  levels.  In  /'alberta,  a 
workshops  Vv’as  held  between  th.e  lAA  Board  of  Directors  and 


'  >1'  , 


r* 


*  f: 

i  .'■» 


i 


f  •  i 


'  ■  ,i 


•  »' 


«  i  -J 


20^1 


senior  officials  from  the  DIA  Alberta  region  in  December  1976, 

and  subsequently  the  local  DIA  officials  met  with  local  Indian 
1  5 

bands.  At  the  regional  and  local  levels,  the  stress  was 
placed  on  joint  program  implementation,  while  the  joint 
policy-making  would  continue  to  be  a  national  question  for 
the  Joint  NIB/Cabinet  Committee. 

However,  some  problems  with  the  nev;  policy  paper  were 
pai'ti  cularly  evident  at  the  national  level.  At  the  National 
Indian  Brotherhood  Assembly  in  September  of  1976,  the  Assembly 
passed  a  resolution  rejecting  the  Government-Indian  Relation¬ 
ship  paper  and  resolved  to  set  up  an  in-house  NIB  Indian 

1  6 

Policy  Secretariat.  Some  meiaber  organizations  of  the  NIB 

feared  "assimilation  through  cooperation,"  £iccording  to  the 

I  7 

incoming  NIB  President,  Noel  Starblanket  of  Saskatchevjan . 
Similarly,  the  NIB  wished  to  strengthen  its  own  capabilxties 
for  Indian  policy  development  and  by  the  spring  of  1977  had 
obtained  funding  for  its  Indian  policy  secretariat.  At  the 
same  NIB  Assembly  the  new  Minister  of  Indian  Affairs,  Warren 
Allmand,  indicated  that  he  wished  to  v/ork  closely  with  Indian 
leaders  and  jointly  agree  on  new  approaches  to  the  problems. 
Si'bsequen  tly ,  Noel  StaiiDlanket  and  Warren  Allmand  liad  a 
series  of  meetings  every  two  weeks  starting  in  the  fall  of 
1976.^^  As  a  measure  of  trust  developed  between  these  two 
key  actors  by  the  spring  of  1977,  circumstances  correspon¬ 
dingly  improved  for  rejuvenation  of  the  Indian  Rights  Process. 

The  Joint:  Sub-Committee  on  Indian  Rig’nts  and  Claiias. 
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met  on  Juno  27  ,  .1  977,  This  committee  now  contained  a  numl)cr 

of  new  faces.  On  the  government  side,  Allan  MacEacliorn 

replaced  Marc  Lalonde  ascliairman,  in  light  of  the  fact  that 

government  House  leader  MacEachern  could  devote  more  time  to 

the  job  than  Lalonde,  who  had  heavy  Health  and  Welfare  Depart 
1  9 

ment  d\.vties.  Warren  Allmand,  anothe.r  newcoiner  and  Ron 
Basford,  the  Justice  Minister  made  up  the  l:)alance  of  the 
federal  government's  committee  members.  On  the  NIB  side, 

Dave  Ahenakew  of  Saskatchewan  replaced  Harold  Ca.rdjnal  as  the 
prairie  Indian  representative,  because  the  lAA  Acting  Presi- 
dent,  Simon  Waquan ,  preferred  that  Ahenakew  sit  on  the  com.- 
mittee.  The  new  NIB  President,  Noel  Starblanket,  and  the 
Ontario  Indian  representative  Jolin  P.  Kelley  completed  the 
NIB  side.  By  this  time,  both  Brian  Pratt  and  Pat.rick  Hartt, 
the  new  Canadian  Indian  Rights  Conimissioners ,  had  been 
appointed  for  the  prairies  and  Ontario  respectively,  and  they 
also  attended  the  meeting.  Thus  a  whole  new  group  of  key- 
political  actors  were  now  involved  in  the  Indian  Rights 
Process , 

On  July  11  ,  1  977  ,  the  Joint  NIB/Cabinet  Coiimiittee  met 

in  Ottawa  and  discussed  the  following  agenda  items:  Taxation 

Canadian  Indian  Riahts  Commission;  Indian  Policy  Development 

Secretariat;  Mackenzie  Valley  Pipeline;  British  North  7\mierica 

Act;  Education  Revisions  to  the  Indian  Act;  Economic  Develop- 

20 

ment  and  Creatj.ng  Indian  Companies. 

T'he  facilitating  role  to  bo  played  by  llic  Canadian 
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Indian  Rights  Commission  is  of  particular  importanc.o  for  the 
eventual  resolution  of  Indian  land  claims.  The  new  Commis¬ 
sion  made  the  following  claim.’.-rolated  proposals: 

1.  The  Commission  will  assume  the  responsibility  for  the 
Secretarial  function  for  the  Joint  Committee,  the 
Joint  Sub-Committee,  and  all  v7orking  groups  under 
the  Joint  Committee. 

2.  The  Commission  will  assume  the  responsibility  for  the 
chairmanship  of  all  Working  Groups  under  the  Joint 
Committee. 

3.  The  Commission  will  undertake  to  generally  facilitate 
the  business  of  the  Joint  Committee,  so  that  issues, 
are  most  effectively  brought  forward  and  resolved. 

4.  The  Commission  will  explore  the  possibilities  of  a 
claims  inventory  with  Indian  Associations  in  Ontario 
and  the  Praiiries  and  report  to  the  Joint  Committee. 

5.  The  Cormnissioners  will  be  available  to  arrange  for 
third  party  information  or  opinion  on  questions 
referred  to  them  by  the  Joint  Committee. 

6.  The  Commission  v/il].  assist  in  tripartite  negotiatio 
with  the  Provinces,  as  agreed  by  all  three  parties. 

The  approval  of  these  proposals  amounts  to  a  vote  of  confi¬ 
dence  by  both  sides  in  the  Canadian  Indian  Rights  Commission 
(CIRC)  and  it  also  strengthens  the  role  of  the  Comraission 
particularly  through  the  addition  of  the  above  m.entioned 
secretarial  and  chairmanship  functions.  The  "Indian  Rights 
Process"  structure  is  therefore  fully  in  place.  Interviev/s 
v/ith  government,  NIB  and  CIRC  officials  indicated  that  all 
three  parties  are  nov7  ready  to  move  forvs^ard  with  the 


In  terms  of  the  issue  of  Indian  land  claims,  the 
Indian  Association  of  Alberta  Board  approved  "Indian  Land 
Entitlement"  and  "Indian  Land  Surrenders"  position  papers  in 
June  of  1977  ,  and  assuming  tJie  newly  elected  lAA  Board  of 
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Directors  also  approves  these  position  papers,  tliey  wi  ].]  go 
forward  for  discussions  with  the  National  Indian  Brotherliood . 
Eventually,  it  can  be  assumed  that  the  National  Indian 
Brotherhood  will  present  its  land  claim  position  papers  for 
resolution  througli  the  joint  policy-making  of  tlie  Indian  Rights 
Process.^  However,  while  the  issues  of  Indian  land  claims-- 
particularly  the  legal  and  social  obligation  aspects  of  policy 
--wil]  take  much  subsequent  negotiation  to  find  agreement 
first  witliin  the  NIB  and  then  with  government,  the  necessary 
preconditions  are  in  place.  Here  I  eim  referring  to  the  facts 
that  the  key  political  actors  on  both  sides  are  committed  to 
resolving  these  issues,  and  that  a  mutually  acceptable  struc¬ 
ture  for  dialogue--- the  Indian  Rights  Proce3s--is  now  opera¬ 
tive.  In  my  view,  the  commitment  of  key  political  actors  and 

S' 

mutually  accepted  structures  for  dialogue  are  the  primary  fac¬ 
tors  for  the  analysis  of  this  land  claims  question,  and  the 
land  claims  issues  themselves  are  slightly  less  im.portant. 

This  point  can  be  further  illustrated  through  the  graphic  pre¬ 
sentation  in  Diagram  D,  which  is  a  modification  of  our  earlier 
Diagram  A  in  chapter  three.  To  state  my  conclusion  in 
another  way,  the  issue  of  Indian  land  claims  must  be  devel¬ 
oped,  refined  and  modified  to  suit  the  key  political  actors 
involved  in  the  Indian  Rights  Process,  before  it  will  emerge 
as  a  new  mutually  acceptable  land  claims  policy.  The  Indian 
Rights  Process  allows  this  to  happen.  The  key  political 
actors  will  ensure  that  joint  policy-making  occurs,  if  it 
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DIAGRAM  D 

INDIAN  LAND  CLAIMS  POLICY  PROCESS  (.197  7) 
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happens  to  all.  If  some  of  the  key  political  actors  are 
chanyed,  for  example,  at  the  mini.sterial  or  Indian  leader, 
level,  then  the  whole  process  is  slowed  dov;n ,  but  with  this 
new  structure  in  place,  and  the  continuity  of  advice  from 
the  official  level  and  Canadain  Indian  Rights  Commission,  and 
the  issue  of  Indian  land  claims  remaining  outstanding,  the 
solid  potential  for  resolving  or  improving  federal  Indian 
land  claims  policies  remains.  There  is,  however,  a  lag 
betv/een  the  structures  being  in  place  and  the  settlements 
based  on  new  policy  actually  occurring. 

C .  The  New  Position  of  the 

Saskatchewan  Government 

Also  in  the  past  year,  important  land  claims  policy 
developments  have  been  occuriring  at  the  federal-provincial 
level  that  may  v.'ell  have  an  eventual  impact  on  national  Indian 
land  claims  policies.  Here  I  am  referring  to  the  agreement  in 
the  spring  of  1977  between  the  government  of  Canada  and  the 
government  of  Saskatchewan  regarding  treaty  land  entitlement 
policies  for  that  province.  V?arren  Allmand  sets  out,  in  the 
follow'ing  letter  to  an  Alberta  gov^ernment  minister,  the 
interpretation  of  the  Canadian  government  regarding  the 
socio-economic  importance  of  treaty  land  entitlement  gener¬ 
ally  and  the  Saskatchewan-Canada  agreement  specifically: 

.  .  .  I  should  like  to  outline  for  you  my  government's 

views  respecting  the  fulfillment  of  outstanding  land 
entitlements.  As  you  may  know,  it  is  our  stated  policy 
to  fulfill  our  obligations  flowing  from  Indian  legisla¬ 
tion  and  historical  treaties  with' the  Indian  people.  In 
so  doing,  we  are  also  aware  of  the  important  role  which 
meeting' the  outstanding  obligations  can  play  in  guaran¬ 
teeing  the  future  socio-economic  viability  of  Indian 
people  within  the  larger  Canadian  society. 

However,  in  meetJn.g  our  responsibility  to  provide 
Indian  bands  in  Alberta,  Saskatchewan  and  Manitoba  with 
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t.hoir  land  entitlements  persnanl  to  the  treaties,  the 
federal  ejovernment  is  bound  by  the  Natural  Resources 
Tr<'.n'isfer  Acts  which  require  agreement  between  a  des.i.q- 
nated  provincial  Minister  and  myself  as  to  the  selection 
of  lands.  In  understanding  such  action,  I  would  hope 
tliat  we  could  meet  the  concerns  of  all  parties  concerned 
particularly  the  Indian  people. 

In  this  context,  I  would  refer  you  to  the  proposal 
recently  put  forward  to  the  Federal  Government  by  the 
Province  of  Saskatchewan  respecting  the  settlement  of 
outstanding  land  entitlement  pursuant  to  treaty.  Arrived 
at  in  consiAl tation  with  the  Federation  of  Saskatchewan 
Indians ,  the  Saskatchewan  proposal  puts  forward  a  formul a 
for  calculating  outstanding  entitlement  utilizing  prcisent 
population  figures  foi:  a  Band  affected,  times  the  per 
capita  acreage  as  set  out  in  the  applicable  treaty.  in 
cases  where  bands  have  received  some  land,  the  area 
already  allocated  is  subtracted  from  the  above  total.  In 
Sa slcatchewan  the  population  figure  has  been  fixed  as  of 
December  31,  1976  ;  beyond  that  date  enti  tlement  v/ill  not 
grow. 

My  Cabinet  colleagues  and  I  have  been  encouraged  by 
the  Saskatchev;an  proposal  and  were  pleased  to  approve  it. 
In  our  view  it  provides  a  basis  for  finally  resolving  the 
rema.ining  obligations  to  provide  land  under  treaty  in  a 
way  that  meets  the  needs  of  Indian  Bands  concerned.  In 
light  of  the  Saskatchewan  proposal  we  would  like  to  dis¬ 
cuss  with  you  the  possibility  of  reaching  a  settlement  of 
all  outstanding  treaty  land  entitlements  in  Alberta . 

(The  full  text  of  this  lette]."  and  the  related  correspondence 

is  appended-“see  Appendix  11.) 

Several  sources  close  to  the  Saskatchewan  negoti¬ 
ations  have  pointed  to  a  crucial  "...  combination  of  cir¬ 
cumstances  which  make  land  claims  settlement  possible"  and 
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which  were  present  in  Saskatchewan.  One  important  factor 
relates  to  the  credibility  of  the  relevant  provincial 
minister,  Mr.  Bowerman  with  his  Cabinet  colleagues. 

Bowerman ,  the  Minister  responsible  for  Northern  Saskatchewan, 
is  "  .  .  .  from  northern  Saskatchev^an  and  knows  the  Indians 

v^/c']  J  and  tlunc  is  trust  and  oonfi  douce  (ui  both  sides. 


Moreover,  Boworman  holds  a  nioasuro  of  political  clouL  in  the 

p  G 

Saskatchewan  Cabinet."'  Secondly,  the  Federation  of 

Saskatchewan  Indians  is  "perceived"  by  the  NDP  govcrr.'aont  in 

Saskatchewan  to  have  a  definite  political  strength,  in  tliat 

the  FSI  is  believed  to  be  a  strong,  coliesive  organization 

27 

that  IS  able  to  deliver  votes  for  the  NDP,  Some  FSI 

executive  members  sit  on  NDP  constituency  organizations  and 

some  former  NDP  policy  advisors  ha^'■e  recently  taken  staff 

positions  with  FSI,  and  therefore  there  is  some  concrete 

2  8 

linkage  betv/een  the  governing  NDP  party  and  the  FSI .  ^  FSI 

President  Dave  Ahenakew  claim.s  that  the  FSI  cont2;ols  the 
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swing  vote  in  17  provincial  constituencies.  John  Richards 
a  close  observer  of  the  Saskatchev/an  political  scene ,  svig- 
gests  in  a  recent  article  on  potash  nationalization  that  the 
drainatic  Tory  revival  in  the  last  provincial  election  may 
have  "...  instilled  a  sense  of  m.ortality  into  much  of  the 
N.D.P.  leadership,  the  idea  that  the  days  of  the  governm.ent 
might  be  numbered."''’^  Did  this  apparent  political  vulner¬ 
ability  cause  the  NDP  leadership  to  firm  up  the  support  of 
their  allies,  such  as  the  Federation  of  Saskatchewan  Indians 
In  any  event,  the  Federation  of  Saskatchewan  Indians  repre¬ 
senting  a  treaty  Indian  population  of  over  40,000  Indians 
was  perceived  to  have  a  poJ.itical  imipact  on  a  province  with 
a  population  of  over  900,000.'^^  In  this  connection,  it 
should  be  noted  that  Alberta  has  a  smaller  treaty  Indian 
population  (30,000+)  and  has  about  double  the  total  current 
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population  of  Saskaf chcwan .  Anoliicr  factor  appears  to  have 

been  the  exfrciuely  high  percentage  of  treaty  Indians  in  urban 

centres  of  Regina  and  Saskatoon,  and  the  consequent  potential 

for  both  Indian  social  unrest  and  pol.iti.ca.1  problems  for  the 

32 

Saskiitchewan  government.  In  terms  of  the  factor  of  un¬ 
occupied  Crov'/n  land,  Saskatchewan's  nortli  is  comparatively 
undeveloped,  at  least  in  relation  to  the  extensive  transpor¬ 
tation,  oil  sands  and  farming  developments  of  northern 

Alberta,  and  consequently  they  are  in  a  somewhat  better  posi- 
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tion  to  provide  the  necessary  land.  In  the  south,  the 

Sasl-atchewan  government  has  taken  the  negotiatir.  o  position 

that  the  federal  government  should  purchase  the  needed  land 
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for  the  Indian  bands.  Finally,  this  new  treaty  land  entitle¬ 
ment  position  of  the  NDP  government  in  Saskatchewan  apparently 
is  consistent  Vvith  their  social  development  policies  for  the 
province ,  otherv-?ise  it  is  inconceivable  that  they  vjould  go 
ahead  v/ith  this  generous  land  entitlement  policy.  One  federal 

official  has  described  tliis  nev;  Saskatchev.’an  social  policy  as 

•  •  3  5 

embodying  the  "spirit"  of  the  treaties. 

D .  The  M ew  Alberta  Government 

Pqsi.tr  on  on  Land  Entitlement 

The  analysis  of  chapters  four  and  five  along  with  tine 
above  noted  comp£irisons  betv;een  Saskatchewan  and  Alberta 
already  make  it  reasonably  clear  that  the  crucial  set  of  cir¬ 
cumstances  necessary  for  land  claims  settlement  is  not  present 
in  Alberta.  The  policy  developments  of  the  last  year  in 
Alberta  servo  to  cvonfi  rm  this  analysis. 

Fiistly,  Indian  land  claims  policy  has  recently  boc'u 
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dovelopc'tl  vin -i  1  a t;oral. ly  by  the  govcrnmoiL  of  AllDcrta,  throiujh 
"in-housc"  committees  at  the  official  and  Cabinet  levels. 
Accending  to  an  official  soni:ce  in  the  provincial  goveinrnent 
the  Cabinet  Commi  ttce  on  Native  Land  Claims  and  a  corres¬ 
ponding  interdepartmental  committee  of  officials  was  set  up 
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in  the  fall  of  1976.  In  a  recent  letter  (June  9,  1977)  to 
the  Indian  Association  of  Alberta,  Lou  Hyndman,  the  provin¬ 
cial  Federal  and  Intergovernmental  Affairs  Minister  describes 
the  composition  and  purpose  of  the  new  Cabinet  Committee: 

I  wish  to  advise  th^it  a  Cabinet  Committee  on  Native 
Land  Claims  has  been  formed. 

The  Comm.ittee  consists  of  the  Honourable  Bob  Bogle, 
Minister  Without  Portfolio  Responsible  for  Native  Affairs 
■  Honourable  Jim  Foster,  hrtorney  General;  Honourable 
Dallas  Schmidt,  .Associate  Minister  of  Energy  and  Natural 
Resources  and  Miriister  Responsible  for  Public  Lands; 
and  myself  as  Chairman. 

The  purpose  of  the  Committee  is  to  continue  the 
coordination,  v/ith  irespect  to  native  land  clairo.s,  as 
between  the  various  government  departments  involved  from 
time  to  time.  Because  the  Committee  is  advisory  to 
Cabinet,  its  agenda  and  its  decisions  are,  of  course  not 
made  public. 

It  is  desi.j.'able  that  there  be  a  contact  person  w'ithin 
the  Government  of  AJ.berta  to  whom  all  inquiries,  phone 
calls,  correspondence  etc.,  are  directed,  in  respect  of 
all  matters  involving  native  land  claims.  That  contact 
person  is  Mr.  Cal  Lee,  Executive  Director,  Native 
Secre tariat  .  .  .  ' 

A  provincial  government  official  has  further  disclosed  very 

recently  that  the  Canada-Alberta-IAA  tripartite  committee  is 

now  "defunct,"  and  that  the  government  of  Alberta  now  only 

wishes  to  have  "bi-lateral  negotiations"  on  Indian  land 

3  8 

entitlement  with  the  government  of  Canada.  In  other  words, 
the  Indian  claimants  must  negotiate  directly  with  tJie  federal 
c;o  vc.T  nmen  t.  arui  it.  Ihcnse  riecjot  iat  ions  aj  e  suec’ess  f  ul  ,  t  Inai  I  lur 
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government  of  Canada  alone  musL  negotiate  with  Alberta  to  c|C‘L 

the  necessary  land  under  the  Natural  Resources  'J'ransfer 

Agreement.  In  terms  of  our  concerns  with  the  overall  rela-- 

tic^nships  between  the  respective  governments  and  the  Indian 

representatives,  it  appears  tliat  the  Alberta-IAA,  Indian  band 

relationship  has  hit  a  new  lov^7.  On  the  Indian  side,  Indian 

leaders  have  similarly  disclosed  grave  suspicions  of  the 

Alberta  government  and  a  desire  to  deal  mainly  with  the 

39 

federal  government.  It  remains  to  be  seen  if  Joe  Dion,  the 
newly  elected  IA.A  President,  will  have  a  clifferent  attitiide  to 
the  provincial  government. 

The  unilateral  aspect  of  Alberta  policy-making  is 

clear  from  both  the  policy-making  process  and  the  content  of 

the  eventual  policy  decision.  Apparently  the  committee  of 

officials  recommended  that  the  treaty  land  entitlement.be 

based  on  the  band  population  at  the  treaty  signing,,  but  that 

mines  and  minerals  be  included  in  the  transfer  from  unoccupied 
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Crown  land  to  reserve  land  status.  However,  the  Cabinet 
Committee  agreed  with  the  first  recommendation,  but  not  the 
second.  Therefore,  the  eventual  statement  of  Alberta  po.l  ic^y 
forwarded  to  the  federal  government  read  as  follows : 

The  Government  of  Alberta  is  prepared,  upon  request, 
to  acc:onimodate  the  transfer  of  the  administration  and 
control  of  unoccupied  Cirown  lands  to  the  Government  of 
Canada  for  the  fulfillment  of  obligations  under  the 
j'elevant  treaties.  These  land  entitlements  will  be  cal¬ 
culated  on  the  basis  of  the  Band  Population  as  countfjd 
at  the  time  of  Treaty  signing  times  128  acres  per  band 
member  as  provided  in  the  Treaty.  In  such  a  transfer, 
al.l  ri  (jilts  to  mines  and  nrincrals  would  be  retained  by 
the  P  I'  o  V  L  n  c  ci  o  f  Albert  a  .  ' ^  ^ 
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(The  above  quoted  letter  has  l)een  included  in  Appendix  11.) 

Tliis  ne\v’  position  of  the  Alberta  government  contr^isted  with 

prev ’.ous  policy  decisions  of  both  the  Alberta  and  Canadi  an 

governments,  in  that  band  population  totals  were  normally 

calculated  at  the  time  the  reserves  were  surveyed,  and  mines 
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and  minerals  were  included  with  the  reserve  land  transfers. 

Secondly,  this  new  Alberta  land  claims  policy  posi¬ 
tion  appears  to  be  indicative  of  an  evolving  Alberta  position 
vis-a-vis  treaty  Indians  genera lly--namely ,  there  should  be 
no  special  status  or  in  other  words,  Indians  should  be 
treated  the  same  as  all  other  Alberta  citizens.  h"e  have 
already  noted  in  chapter  five  that  the  Alberta  government  was 
unw^illing  to  accord  treaty  Indians  any  special  treatiiient  at 
the  Syncrude  project.  According  to  a  provincial  government 
source  the  underlying  treason  or  assumption  behind  this  new 
Alberta  land  entitlement  position  was  that  treaty  Indians 

should  be  accorded  no  more  privileges  than  other  Albertans 

4  3 

when  it  comes  to  land.  If  private  citizens  are  not  allowed 
to  retain  rndneral  rights  when  they  purchase  land, --"why 

sliould  Indian  bands  be  given  this  right?"  reasoned  various 

4  4  .  ■ 

Alberta  Cabinet  ministers.  This  hard-line  Alberta  position 

i.e.,  no  special  status  is  qualified  somewhat,  in  that 

Alberta  is  willing  to  go  along  with  clear  legal  obligations 

such  as  those  erabodied  in  the  Natural  Resources  Transfer 

Agreement  for  Alberta.  Clauses  10,  11,  12  of  this  agreement 

accord  s[)r'eial  i  i  qld  s  lo  treaty  Indians  ('Si)ec  i  a  1  1  y  regardiua 
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Indian  rosorvos  and  Indian  hunti.nq,  iinhincj  and  Irappiinj  for 
food.  This  evolving  Alberta  position  will  be  an  extremely 
tough  pill  for  treaty  Indians  to  swallow,  i.n  that  it  is  very 
close  to  the  position  taken  by  the  government  of  Canada  in 
their  1969  Wlii  te  Paper.  For  many  Albertans  and  Canadians 
thiS“-no  special  status  for  Indians,  everyone  should  be 
treated  equally---has  a  definite  appeal  and  logic,  but  it 
neither  adequately  takes  into  account  the  spirit  of  the 
historic  agreements  wich  the  Indian  people  nor  the  presfut 
socio-economic  disadvantaged  p'osition  of  Indian  bands.  The 
decision  of  Alberta  Cabinet  ministers  to  take  a  course  of 
action  based  on  the  no  special  status  assumptions  is,,  there¬ 
fore,  not  so  surprising  in  that  this  same  position  is  held 
by  many  citizens  and  indeed  was  the  position  of  the  Canadian 
governm.ent  in  19  6  9-70.  However,  if  we  can  learn  anything 
from  the  experiences  of  the  federal  government  in  recent 
times  it  is  that  this  policy  was  found  to  be  "unworkable" 
and  new  accommodations  for  an  Indian  special  status  were 
developed  in  the  already  noted  "Approach  to  Government-lndian 
Relatio-oship"  paper.  Of  course,  in  the  eyes  of  many  Iiidian 
leaders ,  the  government  of  Canada  has  not  moved  nearly  far 
enough  in  firm.ing  up  Indian  special  status  by  statutory 
recognition  of  various  aboriginal  and  treaty  rights,  but 
Canada  lias  reversed  the  direction  since  the  1969  White  Paper 
and  desires  ".  .  .  that  tliere  would  continue  to  be  recogni¬ 

tion  for  Indian  status,  treaty  rights  and  special  privileges 
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resulting  from  land  claims  settlements." 

Further  evidence  of  the  significant  impact  of  this 

toug-i  Alberta  stance  on  Indian  land  claims  is  illustrated  by 

the  concrete  experiences  of  the  Ft.  Chipev;yan  Cree  Band  and 

the  Isolated  Communities  in  the  past  year.  The  historical 

background  of  negotiations  for  the  Ft.  Chipewyan  Cree  Band 

claim  has  been  sketched  in  chapter  one.  The  current  negoti- 

ations  covered  a  period  from  1973  to  the  present  day.  In 

1973,  the  Cree  Band  and  the  federal  government  negotiated  a 

land  claims  settlement  whereby  it  was  agreed  that  the 

December  31  ,  19  7  2  population  v/as  the  relevant,  one  for  land 
46 

entitlement.  This  entitlement  amounted  to  97,280  acres 
of  land.  Following  an  intensive  ].and  use  and  selection  pro¬ 
cess  in  1973-74  ,  the  band  chose  tV70  sites,  one  at  Peace  Point 
which  had  gypsum  deposits,  and  one  at  Emibarass  Portage. 

These  sites  am.ounted  to  42,000  acres  and  were  both  v/ithin 
the  Wood  Buffalo  National  Park.  Following  tripartite  and 
informa]  negotiations,  the  provincial  government  on  February 
26,  1975  agreed  to  fully  cooperate: 

Since  the  federal  government  has  given  its  approval, 
tlie  Government  of  Albe.rta  is  prepared  to  cooperate  ful.ly 
in  implementing  the  necessary  land  transfer  to  allow 
the  establishment  of  reserves  for  the  Chipewyan  Cree  at 
Peace  Point  and  Embarass  Portage.  The  remaining  porition 
[sic]  of  the  land  entitlement  will  be  subject  to  separate 
negotiations  once  the  Chipewyan  Band  has  completed  the 
necessary  studies. 

It  is  my  understanding  that  the  Band  will  be  pro¬ 
viding  the  provincial  government  with  the  documentation 
necessary  to  ensure  that  Alberta's  approval  of  this  land 
transfer  w.i  11  not  prejudice  its  case  in  respect  of  any 
other  land  cuiim  mad(^  by  the  Indian  pc'onln  o  t  Alberta. 
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I  have  asked  my  offic.ia.ls  to  discuss  the  dota.i  Is  of 
the  transfer  with  the  appropriate  federal  off.i.cials  and 
Mr.  Robert  Young,  counsel  for  the  Fort  Chipewyan  Cree 
Band . ^ ^ 

The  "documentation"  referred  to  by  the  Minister  was  provided 

by  way  of  letters  from  the  Chief  and  the  band  lawyer,  Bob 

Young  to  the  effect  that  reserve  allocation  within  Wood 

Buffalo  National  Park  .  .  had  no  bearing  upon  and  in  no 

way  improves  or  strengthens  the  claim  of  the  Band  or  any 

otlier  group  of  Indian  people  in  the  Province  of  Alberta  to 
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furthe.r  lands  v.mthin  the  Province  of  Alberta."''  Federal 
and  provincial  officials  met  in  the  spring  of  1975  and  agreed 
to  have  the  reserve  surveys  completed  in  the  summer  of  1975 
and  this  was  done.  Reciprocal  Orders-in-Council  were  needed 
and  legal  officers  of  the  federal  and  provincial  governments 
had  some  trouble  reaching  agreement  on  the  cc.rrect  legal 
descriptions.  Finally,  on  Decem.ber  22,  197  6  Warren  Allmand 
wrote  to  the  Alberta  Attorney  General  requesting  that  the 
appropriate  provincial  Order-in-Council  be  finalized  and 
approved  (see  /Appendix  11).  On  April  22,  1977,  the  provin¬ 
cial  ansv^er  was  the  new  policy  statement  previously  quoted 
and  appended.  The  effect  of  this  new  position  on  the  band's 
land  entitlement  was  devastating.  The  new  provincial  formula 
for  calculating  land  entitlemLent  meant  that  they  would  be 
entitled  only  to  some  23,808  acres  and  there  would  be  no 
chance  for  band  mineral  resource  rights.  Subsequent 
negotiations  between  Warren  AlJmaiid,  the  Minister  responsible 
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for  Incliiin  Aff^iirs,  and  ]iOn  Hyndman  of  the  provincia]  Fcdc^ral 

and  Tntcrqovernmontal  Affairs  department  in  late  duly  1977 

have  produced  no  concrete  progress  and  a  definite  stalemate  is 
4  9 

in  evidence.  ’  V^Jlllle  tlie  provincial  Cabinet  Committee  n\ay 

change  its  position,  the  chances  appear  to  be  slim,  even 

though  provincial  Crown  land  is  not  involved  in  the  Chip  . 

9  0 

Cree  entitlement.  (Under  clause  14  of  the  Matura]. 

Resources  transfer,  if  this  federal  Crown  land  ceases  to  be 
a  national  park,  ownership  of  this  land  reverts  to  the 
province.)  The  Cree  Band  is  now  considering  court  action  to 
get  their  treaty  land  entitlement. 

Alberta  took  a  similar  hard-line  approach  with  the 
Isol^\ted  Communities  caveat  referred  to  in  chapter  five . 

Once  it  became  clear  through  a  Supreme  Court  decision  on  the 
NWT  caveat  case  that  Alberta  might  lose  in  court,  the  govern¬ 
ment  moved  quickly  to  pass  retroactive  legislation  t^irough 
Bill  29.^^  Under  Section  141(1)  of  this  bill  it  was  stated 

that  "No  caveat  may  be  registered  wliich  affects  land  for 

52 

which  no  certificate  of  title  has  bee-n  issued."  Since  the 
Isolated  Communities  caveat  was  related  to  essentially  un- 
patented  Crown  land,  their  court  battle  was  legislated,  out 
of  existence.  One  J.egal  option  was  gone,  but  such  land 
rights  as  they  had  still  remained  in  existence.  There  was 
opposition  inside  and  outside  the  legislature  to  this  Bill 

29,  but  the  government  remained  firm  and  did  not  change  the 

53  .  .  . 
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claimr.  caveat  was  particularly  difficult  for  the  Isolated 

CommuTiit ies ,  iu  that  many  of  these  native  people  believed 

that  they  had  lost  their  aboriginal  rights  and  conseepaon t 1 y 

became  extremely  bitter  about  the  actions  of  tlie  provincial 
54 

government.  Px'esently,  the  Isolated  Communities  are  con¬ 
sidering  various  negotiating  and  legal  options  to  acquire 
their  land  entitlement. 

Conclusion 

Given  the  situation  of  the  solid  political  position 
of  the  Progressive  Conservative  government  in  Alberta  (65 
Progressive  Conservatives  in  a  71  seat  Legislature) ,  it  is 
hard  to  believe  that  they  \;ill  change  their  policy  position 
on  Indian  land  claims  in  the  next  fev/  years.  If  Alherta  v.-'as 
to  elect  a  stronger  opposition  in  the  Legislature,  then  tlie 
government  might  feel  the  necessity  of  developing  a  raore 
equitable  social  policy  regarding  Indian  land  clairas ,  Plcw-- 
ever,  with  their  rigid  lawful  obligation  stance  on  Indian 
land  claims,  the  government  of  Alberta  is  more  likely  to 
chanvgc  its  policy  following  a  court  decision  favorable  to 
the  Indian  position.  There  are  no  present  indications  that 
ncgotiati.ons  by  the  federal  goveirnmcnt  or  the  Indian  bands 
wi]l  cliange  Alberta's  hard-line  position. 

In  terms  of  the  federal  government,  things  look  some¬ 
what  more  hopeful  .  The  recent  Canada-Saskatchewan  acTreements 
point  to  tlie  {.possibility  of  a  more  open,  social  policy- 
('nicnt.cHl  .apfxioach  Lo  t.rtxaty  J.iP.d  (.p  1 1  i  L  U  iiien  L  .  Tlie  Icdeial 
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position  on  land  surrenders  remains  stuck  on  the  ri<].id  J. aw¬ 
ful  obligation  policy  and  once  again  it  may  take  a  court 
decision  in  f^lvor  of  the  Indians  to  change  the  federal  posi- 
tion  on  tliis  issue.  In  terms  of  both  land  entitlement  and 
land  surrender  claims  policy  on  a  national  basis,  the  Indian 
Rights  Process  is  in  place  and  there  remains  more  potential 
for  working  out  new  joint  policies  through  that  process  than 
through  the  courts.  Whether  new  national,  policies  of  the 
federal  government  and  the  National  Indian  Brotherhood  can 
be  made  applicable  to  Alberta  is  another  m^itter.  Future 
court  decisions  or  negotiations  with  Alberta  wi.ll  provide 
seme  answers. 

The  follovjing  outline  states  my  conclusions  regcirding 
the  policy  positions  of  the  governments  of  Alberta  and  Canada 
in  a  more  graphic  way. 


Policy 
Positions 
(July,  1977) 


Structures  of  Indian 
Policy-Making 
(Positional  Policies) 


S  e  1 1 1.  e  me  n  t  c  f  i  d  n 

Land  Cl. aims 
(Xl locative  Policies) 


Canada 


Alberta 


positive  (Indian 
Rights  Process) 


negative  (unilateral 
Alberta  policy- 
inaking) 


ambivalent  (legal 
obligation  versus 
nev;  Saskatchewan- 
Canada  agreements) 

negative  (hard-line, 
minimum  policy  on 
land  entitlement) 


The  Alberta  position  is  the  most  clear-cut,  being  negative 
on  botJ'i  structures  and  settlements.  The  position  of  tlio 
fedcu^al  c|ovej'ument  is  somewhat  difli.cult  t-O  rcH-oiK'ile.  The 
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Indian  Ricjhl-.n  Process  can  he  viewed  dis  the  necessary  prior 
condition  to  overcoming  the  present  aml)ivalent  poi  i.eies  on 
land  claims  settlements.  There  is  thus  a  time  lag  between 
positional  and  allocative  policies  with  the  positional 
policies  coming  first.  Future  historians  will  tel]  whether 
or  not  Indian  representatives  and  federal  government  leaders 
seize  this  opportunity  and  realize  the  potential  of  this  new 
relationsliip  in  Confederation. 
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G  crj  oral  Del  5  v  ory 
S.  CooK5 np  J 
Alberta  TOB  OYO 

•  Bay  5.  1977 

Mr,  Jean  Fournier 
Director,  Office  of  Native  Claims 
Department  of  Indian  Affairs  and 
Northern  Dev elopment 


Dear  Mr,.  Fournier, 

Greetings'  As  you  may  recall,  1  participated  as  one  of  the 
N,I.B.  representatives  on  the  vjork'ing  group  that  helped  develop 
the  Indian  Rights  Process, 


Presjently  I  am  working  on  an  M.A.  thesis  in  political  science 


at  the 
Claims  j 
out 11 ne 


UniVfcrslt,Y  of  /ilberta,  My  thesis  is  titled  ’’Indian  Land 
Federal  Policy  and  Alberta  Fcrsiiectives'A  (See'  attached 
for  further  detal.ls,)  I  have  received  the  permission 


of  the  I.A«A,  to  vjorl:  on  this  thesis  and  to  use  their  resem’ch 
materials,  on  the  understanding  that  the  copyright  rem.ains 
'the  Indifii'i  Association  of  Alberta, 


I  will  be  comiPig:  to  Ottawa  on  June  7  and  will  have  roughly 
ten  days  to  do  research  there.  If  I  could  intervl  e'i';  you  sonie- 
time  during  the  period  of  June  8-  June-  l6,  I  would  appresciate 
it  very  much.  Your  comments  would  be  used  in  my  thesis  on  a 
“confidential  source'’  basis:,  if  that  is  your  preference, 

I  look  forward  to  hearing  from  you  at  your  convenience, 
Ti’iank  you  for  your  cooperation. 


Yours  truly. 


Riehat-d  Price 


Kichru’d  I’rico 
Ai)r;i,  1  197? 
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hands  Development 
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A  vSIPlrlARY  CO'Ii'ARl  SOG'  01'  Till; 

GOVTRNMITJT  "lOllii:  I’AIMiR"  ANJ2  Tllli  IMIUAMS  "IO:n  PA1M;R" 

YOUR  V.'lUTl'  I’AIM'R  :  Till;  Ri:i)  PAI’RR  : 

The  logis  Int  i.vo  and  const  iliitional 
bases  of  discrimination  sliould  be 

removed.  The  lo;]is]ative  and  cons  titutiona] 

.  bases  for  Indian  status  and  rielits 

sliould  bo  maintained  until  sucli 
time  ns  Indian  people  are  prepared 
and  willing  to  renegotiate  them. 

There  sliould  bo  a  positive  recog¬ 
nition  of  the  unique  contribution 
of  Indian  culture  to  Canadian  life. 

Those  are  nice  .sounding  v/ords  v/hich 
are  intended  tc  mislead  everybody. 

The  only  way  to  maintain  our  culture 
is  for  us  to  remain  as  Indiaiis. 

Services  should  come  through  the 
same  channels  and  from  the  same 
government  agencies  for  all 
Canadians . 

Indians  have  a  right  of  access  to 
the  same  services  as  are  available 
to  all  Canadians  plus  those  addi¬ 
tional  rights  and  privileges  which 
were  cstablislied  by  the  British  North 
America  Act  and  by  subscqueni;  treaties 
and  legislation. 

Those  who  are  furthest  be'iind 
should  be  helped  most. 

These  promises  arc  bait  to  catch  us 
in  the  trap  of  the  rest  of  the  policy. 
The  Federal  Coverninent  is  trying  to 
divide  us  Indian  people  so  it  can 
coiU|ucr  us  by  saying  that  the  poorer 
Tcru’rvvis  u'i  1 1  be  lu'ljied  most.  Indian 
poop]o  and  tiie  o  fgani  z a t  i  ons  thev 
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YOUU  WHTTU  PAIMiR  :  2.  TUT.  RIil>  PAPHR  : 
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support  slioiilci  bo  fpLvou  t  lu;  rciiouroos 

mill  the  rosiioni'.  i  1)  i  J  .1 1  y  to  (lotc'riitine 

thoii*  own  priorities  and  future  linos 

of  clove  lop  men  t , 

Lawful  obliyations  should  be 
recopni2Cci.  • 

If  tlie  Government  meant  v/hat  it  said, 
we  would  be  h.appy.  But  it  is  obvious 
t!int  the  Government  has  never 
bothered  to  learn  what  tlie  treaties 
are  and  has  a  distorted  picture  of 
them.  The  Government  sliows  that  it 
is  wilfully  ignorant  of  the  bargains 
that  v;ere  made.  Lawful  obligations, 
inclufiing  those  concerned  v'ith  abori¬ 
ginal  rights,  unfulfilled  promises, 
and  ti.eaty  provisions  should  be 
recognized.. 

Control  of  Indian  lands  should  be 
transferred  to  tlic  Indian  people. 

IVc  agree  v/ith  this  intent  but  wc 
find  that  tlie  Government  is  ignorant 
of  two  basic  points.  The  Government 
wrongly  thinks  that  the  Indian 
Reserve  lands  arc  owned  by  the  Crou’n. 
These  lands  are  ''held''  by  the  Crown 
^  but  they  are  Indian  lands.  The 

second  error  the  Government  commits 
is  making  the  assumption  tluat  Indians 
can  have  control  of  their  land  only 
if  they  take  ov/nersliip  in  the  way 
that  ordinary  property  is  owned.  Con¬ 
trol  of  Indian  lands  sliould  be  main¬ 
tained  by  tlie  Indian  ]iconle,  respect¬ 
ing  their  historical  and  legal  rights 
ns  Indinfis. 
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Tho  Covi,’ rartoiU  woull  lu^ _ i^rcpaiAH'  to... 

...Propose  to  Pa  r  I  i  .iiiu'ii  (  that  the 

liulian  Act  ho  repealed  and  lake  snc.h 

legislative  steps  as  laay  he  necessary 

to  enable  Indiails  to  control  In.Jian 

lands  and  to  acquire  title  to  them. 

We  reject  the  nroposa.l  tnat  The 

Indian  Act  bo  reix^alod.  It  is  essen¬ 
tial  to  review  it  but  not  before  the 
question  of  t'lo  treaties  is  settled 
and  thcac  is  a  consensus  ’'/itli  tne 
Indian  people  rcspcctinjr  their  his¬ 
torical  and  legal  riglits  as  Indians. 

...ruakc  ftmds  available  for  Indian 
economic  development  as  an  interim 
measure . 

Vv'e  say  it  is  not  realistic  to  suppose 
tliat  sliort-tcrn  assistance  with  eco¬ 
nomic  development  a  s  gii  into  i-  i  m 
measure  will  be  adequate.  The  pro¬ 
mise  of  substantial  funds  must  be 
follov/od  by  actually  making  these 
monies  available  for  Indian  social 
and  cultural;  ns  v/cll  as  economic 
deve  lopi:ient  ,  with  the  emphasis  in 
each  case  to  bo  determined  by  the 
Indians  concerned.  T!ie  Govcriiiiieat 
sliould  give  special  consideration  to 
t)ie  proposed  Aibeita  Indian  Develop¬ 
ment  System,  as  a  possible  pattern  of 
Fede  ra 1 - Provi n ci a  1 -  Indian  cc- opera¬ 
tion  in  community  do ve  1  opp'cn t  . 


iin-;  v.’iirn-  i’aim;r  :  .  th];  . 

...v'iiul  vip  th.'.t  ])ail  of  tlio  l)'.'uavtr.ien t 
of  Iiuliao  Affairs  and  Northern  Ocvcloji- 
inent  which  deals  with  Ijulian  affairs 
The  resicUial  responsibilities  of  t)ie 
Federal  Goveinncnt  for  the  ])rogra)ns 
in  the  field  of  Indian  affairs  would 
be  transferred  to  otlicr  appropriate 

t 

federal  departments.  We  believe  the  Department  of  Indian 

Affairs,  in  its  present  arcliaic  and 
paternalistic  form,  should  be  wound  up. 
There  should  bo  established  instead 
a  smaller  federal  Indian  agency  more 
closely  attuned  to  the  needs  of  Indian 


people  and.  responsible  primarily  for 
ensuring  that  the  Queen’s  promises 
respect  to  treaties  and  lands  are  kept, 

,5, appoint  a  Royal  Conraission  to 
consult  v/ith  the  Indians  and  to  study 
apd  recommend  acceptable  procedures 
for  the  adjudication  of  claims. 

We  reject  the  appointment  of  a  sole 
Commissioner  because  he  has  been 
appointed  v;ithout  consultation  and  by 
the  Government  itself.  Ho  is  not 
impartial  and  lie  has  no  power  to  do 
auytliing  but  a  whitev.’ash  job.  The 
Government  should  now,  in  consultation 
with  the  Indians,  implement  its’ 
compaign  promise  to  »^stablish  an 
’’indejKMident ,  unbiased,  unp  ic  j  udi  ce  d" 
Gommisssion  and  it  should  have  tin,'  power 
to  call  for  any  witnesses  or  documents 
that  it,  or  tiio  liuliaii.s,  wisli.  Its 


j  ud  gi.u-n  I  s  .should  ite  binding. 
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CONFIDENTIAL 


February  9,  1976 


Mr.  George  Manuel 
President 

Natj.onal  Indian  Brotherhood 


Dear  Mr.  Manuel: 

In  ray  capacity  as  Acting  Chairman  of  the  Joint 
Cabinet/National  Indian  Brotherhood  Committee,  I  am  cjlad  to 
inform  you  that  Cabinet  has  now  reviev;ed  the  Joint  Covraittee 
report  dated  December  12,  1975. 

Cabinet  has  received  favourably  raost  of  the  recoia- 
mendations  put  forward  v;ith  some  minor  raodif ications  v;hi,ch 
you  will  find  underlined  in  the  amended  report  attached 
}>ereto.  Since  these  raodif : cations  were  not  really  substantial 
Cabinet  has  decided  not  to  refer  them  back  to  the  Joint 
Committee  for  further  study. 

You  will  note  that  Cabinet  has  approved  the  recom¬ 
mendation  concerning  the  establishment  of  a  Secretariat. 
However,  the  location  of  this  Secretariat  has  not  yet  been 
determined . 

Should  you  need  any  clarification,  I  would  .invito 
you  to  contact  me  and  I  will  be  glad  to  provide  you  with  the 
explanation  you  feel  is  nee^ded 


.  .  .  /2 
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CON'!'’  I  r  Ai , 


May  X  ta):o  Ihis  oppor  l.uni  L.y  l.o  thaiik  you  a.i  nctrircal  y 
for  t.ho  good  coopar 1. ion  of  all  the  oxoc.ut.ivc^  of  tlu.:;  Nat:i.cjnal 
Indian  Brotherhood  in  t.his  very  iraportnnt  task  tlial.  both 
the  Government  and  the  Brotlierhood  have  undo/:  taken. 


Yours  truly, 


Marc  Lalonde 
Acting  Chairraan 
Cabinet /National 
Indian  Brotherhood 
Committee 
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REPORT  OF  THE  JOINT 

CABINET/NATIONAL  INDIAN  BROTHERHOOD  COMMITTEE: 
December  12,  1975 
AS  AMENDED  BY  CABINET 


I-  IN"DIAN  RIGHTS  PROCESSES 


^  ^  Joiri  'c  Commiltee 

1)  a  Joint  Cabinet/Naticnal  Indian  Brotherhood  (NIB) 
Coimmittee  be  established  to  provide  ministers  and 
Indian  leaders  with  an  opportunity  to  discuss 
problems  and  issues  of  concern  to -both;  the  scope 
of  this  Joint  Committee  to  be  broad  and  fociJssed 
essentially  on  questions  of  principle  and  policy; 


2)  the  Joint  Coirunittee  be  composed  of  the  NIB  Executive 

Council  and  of  the  follov;ing  ministers  :  the  President 
of  the  Treasury  Board,  the  Minister  of  Justice,  the 
Minister  of  Manpower  and  Immigration,  the  Solicitor 
General,  the  Secretary  of  State,  the  Minister  of 
National  Health  and  Welfare,  the  Minister  of  State 
for  Urban  Affairs,  and  the  Minister  of  Indian  Affairs 
and  Northern  Development.  Other  ministers  could  be 
invited  to  attend  meetings  of  the  Joint  Committee 
when  items  on  the  agenda  relate  to  the  interest  of 
their  dej^artment; 


3)  the  Joint  Committee  be  chaired  by  a  Minister  appointed 
bv  the  Prime  Minister  after  consultation  with  the  NIB; 


A)  Join,  t  Committee  memb-^r.^;  avoid  r.n'iding  repre;na;itativ-'a; 
to  in'ating.s  when  they  are  unable  to  ;ittend; 
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5)  })ublic  r.  concurn  liuj  I  lu'  vTc;.int  Coiiin  i.  1.  L'oe 

nq:;  and  ac.  t  i  vi  Li  ba  la.ida  only  v;it.h  Lho 

acraeaanl  of  Lho  Jc>i;iL  Comini  L  Loo; 


6)  recommendaLiono  firom  Joint  CormniLtoe  };)0  roforrcd 
to  Cabiriet; 


Joint  ^i-i'orking  Groups 

1)  joint  woricing  groups  be  established  by  the 

Chairman  of  the  Joint  Corainittee  and  the  President 
of  the  NIB  when  needed  for  the  purpose  of  clari¬ 
fying  issues  before  they  are  submitted  to  the 
Joint  Committee  for  discussion; 


2)  the  agenda  for  meetings  of  the  Joint  Committee 
be  defined  at  the  preceeding  meeting  so  that 
joint  V/orhing  groups  can  work  effectively; 


3)  joint  working  groups  report  to  the  Joint  Committee; 


Joint  Sub-Committee 

1)  the  Joint  Committee  establish  a  joint  sub-committee 
on  Indian  rights  and  claims  (Joint,  Sub-Commi ttee ) ; 


2 )  tlie  Joint  Sub-Committee  address  the  problem  of 

principles  of  claims  and  of  settlemenL  processes 
and  any  oLher  items  that  the  J'oint  Committee 
miCjht  wish  to  refer  to  iL  and  on  which  agreement 
could  be  reached  at  the  Joint  Committee  level; 


3)  the  Joint  Sub-Committee  be  composed  of  three  NID 
Executive  Council  members  and  tb.rce  Cabinet 
ministers; 


2  5S 


'•  )  ]'.oro  tl'.cin  o:io  fo.ri'.cii  ■  ni.l  1. tc;c;  I.jg  cst :jhc;d 


d  )  Caiiadi a.n  Tnd.ia n  Rights  Co •  a;ni5:r.i.on 

1)  a  Ccinadijin  Indian  Hicfhts  Commission  (Commission) 
be  es tab.lished  under  the  direction  of  the  Joint 
Committee  for  the  pur]pose  of  facilitating  the 
resolution  of  issues  raised  in  the  Joint.  Committee 
process; 


2)  the  Joint  Committee  direct  the  Commission  to  v/orh 
closely  v;ith  the  Joint  Sub-Commit  tee '  on  the  claims 
issue ; 


3 )  a  cotamissioner  be  appointed  in'  each  of  the  three 
following  x'egions:  the  Prai.ri.es,  Ontario,  Qaebe 
an  a  the  ha.r  i;  t  i  me  s  ; 


4)  the  first  group  of  commissioners  be  appointed' , for 

three,  four',  and  five  yea.rs;  subsecjuent  appointments 
or  re-appointments  to  be  for  five  years; 


5)  a  coordinating  commissioner  be  appointed  afrer  his 
role  has  been  determined  by  the  Joint  Sub-Committee; 


6)  the  Commission  come  under  the  Privy  Council  Office 
for  administration  purposes; 


e)  Joint  iTominatinq  Committee 


the  Chairm.an  of  the  Joint  Committee  and  the 
President  of  the  NIB  propose  the  names  of  throe 
comm.isG.i.oners  to  trie  Joint  Commi. ttoe  wh.i.ch,  in  turn, 
will  recommend  their  ajiproval  to  Cabim.d-; 


-  4 


f  )  Ir  u|H  i. 

.1  )  a  }.''anc-;l  c>.C  inquirers  be  or,Lal).lished  cons.Lst.i  luj  ol:' 
D  list:  of  iiaip.es  of  v;ell">:ao’.yM  persons  '.v’ho  could 
be  asked  to  coi\duct  an  inquiry  at.  l.ho  request  of 
the  Joint  Committee; 


2)  the  powers  of  the  Inquirer  be  further  studied 

by  the  Joint  Sub-Comrai ttee  in  consultation  with 
tlie  present  Indian  Rights  Commissioner,  Dr.  L. 
Barber  be fpr a  bei n g  recommended  to  Cabinet; 


g )  Secret arigt 

1) 


2) 


3)  the  Secretariat  include  one  person  of  Indian 
ancestry; 


h)  Feder al-Provinci al  Relations 


after  the  report  has  been  approved,  by  Cabinet,  the 
Minister  of  Indian  Affairs  and  Northern  Development 
should  inform  the  provinces  in  writing  of  t}aa  agree™ 
raent  reached  by  the  federal  government  and  the  NIB 
on  the  Indian  Rights  Processes; 


a  secreta'cial  be  established; 


the  location  of  the  Secretariat  to  be  determined 
at  a  later  date ; 


i )  Public  Relations  Considerations 

a  joint  press  release  be  issued  after  Cabinet  approval 
of  the  Indian  Rights  Processes; 


a  joint  \-;orj<:inq  C]roup  on  funding  I'm!  c; ;  t  nbl  i  .shc'd  to  g  Ivo 
consi  t  i  on  to  financial  mattc'rs  ber'innincf  wi  t.li  fundinc; 
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qiu\st'.i  ons  ci'.rrcnil  ly  imcior  c:on:;  Iclcvr  I  i  on  ,  luiiiioly; 
1)  core  fundi  ruj  of  Ir\din:i  associa  Lions  ; 


2)  fondling  of  claims  activity;  and 


3)  additional  funding  resulting  from  the  Joint  Cabinet/ 
NIB  Cocci  ttee  process.. 


II  INDI/Ji  ACT  id£VISION 


a )  Ind i an  A c t _ ^r inciples 

the  Joint  h'orking  Group  on  the  Indian  Act  pursue  its 
study  of  the  proposed  principles  for  amending  the 
Indian  Act  and  subrait  a  report  on  this  issue  as  soon 
as  possible; 


b)  Consultation  Process  . 

1 )  the  proposed  process  for  amending  the  Indian  Act 
outlined  in  the  Annex  I  be  approved; 


2 )  the  government  be  free  to  receive  views  from  other 
groups  interested  in  the  revision  of  the  Indian  Act; 


3}  the  interim  report  on  education  be  referred  to  the 
Joint  Vrorking  Group  on  the  Indian  Act  for  study  and 
recommendation  to  the  Joint  .Committee ; 


c )  Indian  Act  Funding 

1)  the  government  and  t'ne  NIB  allocate  resources  and 
arrange  their  priorities  so  as  to  ensure  tlirat  the 
process  is  carried  out  effectively  and  expeditiously; 
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3)  the  additional  funds  needed  to  activate  tliis  process 
be  studied  by  the  Joint  V/orking  Group  on  Funding. 


AGNEDA  FOR  THE  NEXT  MEETING  OF  THE  JOINT  COILMITTEE 


the  agenda  for  the  next  meeting  of  the  Joint  Comraittee  to  be 
held  in  the  Spring  of  1976,  be  deterrained  by  the  President  of 
the  Joint  Committee  and  the  President  of  the  NIB  and  include 
among  other  subject  the  fol.lowing* 

a)  progress  report  by  the  Joint  V7orking  Group  on  the  Indian 
Act  on  the  revised  principles  Stud  on  the  proposed  amend- 
ments  to  the  edu.cation  section: 


b)  report  of  the  aoint  Nor king  Group  on  funding;  and 


c)  progress  report  on  the  implementation  of  the  Indian 
Rights  Processes  approved  by  Cabinet. 
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V^T^n^r..'-. I'-'ie  Co'a?\it  uC'^o  ov  the  Council  Vjc.vc 

}iad  bercji'c  then  a  report  renr cec;ntinq : 

Ti'.at  a  ao.int 'Comii ttc-c  cor.p.i rPeing  of:  noinber.'^  ot 
thc  ti-i\ry  Co\inc5-..l  ar.d  rcn)*uae)'/jat ivns  or  the 
ITatJonrJ.  Incliain  brother iiooil  liaa  been  cntahltche.d 
to  provide  to  yrlnioterr.  oi  the  Croon  rnid  Indian 
Icadoi'b'  an  o-nnortun it''-  to  discuss  probficns  of  ■ 
conccri'i  to  th.o  7'o Vermont  oi  Candida,  and  the 
status  Indians  or  Cii7M\:\zi’r  and 

That  a  Joint  Cuh-Coneittce  on  Indian  hirThp-s  and 
Clairs,  consisting  of  three  rerbesrs  of  the 
Counci7t.  arid  V.hrae  rGn)rose:'.ta t i ves  oi  tine  r^ritional 


Iridien  7>rotrierhvaod  ,  Inns  bee!'?  establish s-d  si: 


the  Cov  err.r.ion- 
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c  a  ;■; 


uS  and  tlie  .stat\us  Iiid 5.ae'. s 


of  Can-:*d.a  are  confrarrv'd  th^it  aoTeeon'ntoi'e  -‘reached 

on  iTosic  prii'jci.pic' s  (Ondt  processerr  for’ 

grievances  about  Indian  rigiits  aiul  clai'ius. 

Vni:rji’-'0'd>: ,  the  Comitte.e  of  the  ‘^^riw  Council^  on 
the  rcccrsncr.dation  of  the  tri.ne  >')inistGrf  advise  thatr 

(1)  Tj".a  i'onourablo  tie.  TTusticc  b.  Pa* trick  TTartfc,. 
a  judo'G  of  the  funre^'u  Court  of  Ontario ^  of 
Toronto,  Ontario,  £U'ui 


‘xbrian  Ocoj 


’iiu  ‘x'urian  Ocoroe  Pra>tt,  Ylrccutivc  Director, 


ir.dian  Claisis  Corrnission,  of  Saskatoon 
.  Sa  sVv  a  tc7ie ^ 'an 
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be  ap'wioi'n.tc-dx  to  a  Co:.r '  i  ssio'n.  to  be  kr.ovra  as  the 
C'-vT'.adj  'i/;  i t n. '*  hivi  s  ^n_-  Cu.rii  iiss)  o'n,  co  c:>rercrso 
the  f oi  1  d\.h:' :  ' 
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PfOi  of  iOi-li  ncccrAbor,  19Ct  otj  the;  d'-.v  irr.’.odlo.to.'f.v 
)Arccr;c"  5.nr.-  t'>o  dor/  of  tbliJ  r^-der  by  virt\io  of  a  contra c 
of  .ccl'v.’lCo  V’otv.’vaon  tbat  peuroou  and  the  iuaid 
Co'.'a.'.i  co'.i  oner  ;  tb.o  CcArauiDa  iori  rtr.ro.ird'.cd  Tvay'our.nt  to 
tb.io  Order  cba'ul,  if  no  notified!  j' n  vn.b.ti'/it  by  that 
VK.r'oon.  of  b.ir  intcriuion  to  fD.tfj].  hio  dutioa  on 
i^olpa  j  of  tbc:  Cor.r.rb’.rxor.  r.nriointod  pnr.rnau'/c  to  thi.u 
Ord<;:.y  arm-re  ttc  obi ior t:''.on,.o  rnid  \-'rovidc'.  tho.  b'-nofito 
of -the  cor,t-.ract  aa  if  that,  contract  of  cc'mico  hvud 
b.oon  van.  fore 'd  into  fry  fb.o  Cornice  .a  on  appointed  pursuant 
V. C'  1 1  *  L  T)  Or  V  i  C'  r , 
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of  the  Pi'Ivy  Council,  appi'ovcul  by  I-Iio  KyxcWcncy  Uic  Govcnior 
Gcncnil  on  t.b*c  17  Kai'ch^  19  77 


IVV  CC'L'NCIL 

•  .  ' 


\mr.r<r,AS 
had  befor'c  then  a 


tb.o  Covri'/oittoe  o'r  tho  Px"ivv  Council  )iavc 
report  rooro<;Qntinr; r 


That  a  vToii-it  Corr.rnittco  con.cintinq  of  vaevebers  of 
tJi'?.  Pr.ivy  Council  ror.d  ro.prcocv'itativoG  of  the 
Katio.ual  lndj‘.a)i  brotriorh.ood  hao  boon  eatabl i.aricd 
to  orovide  to  ^ ii)-)5...Gtcrrr.  cb'  t.lic  Crova'j  cu^.d  Xiidia.n 
loaders  an  oooortur.itv  to  discuas  nro}>.'L ar.-ir;  of 
concerjv  to  tbo  Covornraent  of  Canada  anid  the 
a  t  a  t  u  .a  of  Car;  a  cl  a  ; 


Tin 


a  Joint  S'ab"  Commit  toe  on  Indian  ric/htr. 


'=  v>  n 

l  *.  i  -K 


dlaiia.G ,  conai.stina  of  three  membo'.r.G  of  tlie 
l^rivy  Council  and  throe  ro.pro, sontc;tivcr.  of  tr.e 
National  'X]'id ian  Brotherhood ,  b.ac  boon  CnUtabl inl'iC-d 
GincG  the  Coven' Time nt  of  Canada  and  tlie  atatuo 
Indians  of  Ca;nada  are  concorned  tliat  ac<re'c-^nicr; t 

be  rf-CcichoG  cn^i  OeiSi-C  n a* a*c i r e .'.>  avic  Pj.  ocea 

Gottlinri  crrio.varico.s  about  Indiari  ri.qhts  and 
claiPiS; 


That  it  rnay  h(^  de.sirablo  to  cstabli.sh  vn:occdurGS 
for  the  purpose  of  l^ettex"  o]:)taininq  cind 
pro.scrvirig  ir»formation  concernina  past  cn^Gnts 
related  to  .such  qricivanccs  of  statu.s  Indians;' 

‘j'liat  .in  o)rcai;:iinc/  .such  information  it  mav  be 
dc'.;;irab!l  o  to  ouestion  oldorlv  Indians  vrith 
bnov^ledco  of  t'nci  evonts  civinq  rir.o  to  the  sai.cl 
qr:leva)iccs  ivi  order  that  c;  rc'cc^rd  of  s\ich 
information  may  bo  preserved;  and 

That  vBiri.le  both  t)ic  Covoinv.aont  of  Cai'iad’a  and 
th.c  hatic:>na'J.  Indian  Br otl'icvliood  rococn i.r.o  thust 
such  .ij'i  forma t.i  or^  mav  l-'O  Uv.sofiil  i  n  nccrot 'i,;j  ti  V'C 
the  sc't.tlemo.nt  of  ariovancos ,  the  po.sition  c;f 
the  Governmeni:  of  Canada  i.s  that  .s\]ch  information 
mciy  not  I.k;  admir.sii.-ilo  iji  vrholo  or  i.n  part  in 
G'al>se(ruent  legal  pr'oceedi.noas  and  tiua  \is.o  of  tlie 
proc:eduros  liorcin  provaidod  slial I  ))e  v/i,thout 
p5:o ‘j ud i.cc  to  tlie  I'icdh:  of  anv  r>artv  to  ';uch 
][>roceed  i  ngc!  to  contest  the::  aciiai.s.sibiJ. i.ty  of  such 
i3’ivo.rmntion. 
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It  iv;  a(1v;l.r.<-v)^ln  nov/  to  ar-noint  a 
Coh'jalbi'ioncL'  \'.ncu;-r  tl'ic  ■Irj''Tu irj.or;.  /\ct  V'ho  riav^ 
vrhc.n  a  qric.vr.ncc:  aa  Goricr.vbC'c'l  al^ovo  liar;  hcc-v'. 
rotor.voa  to  htv'i  bv  a  jacr''bc';:  ot  tl-vo  xToint  r.\ib-~ 
Co'.von.'i  ttco  ,  ohtri'j.n  ir.f orx.'iat i.oa  trow  cXbcx'].y 
X  no;!,  an  a  \.’ith  r  or.  root  tlieroto. 


r 

'Tricro roro ,  tho  Coriwittc-.o  ot  tho  b.rivy  Covnicii, 
xrocouia'icnoa t:  on  or  the  Pri)no  ’^'in.lntc.v;  ^  aclv  ioo  tl  iat 


on  the 

hr.  Laovo  Bf.x'l'^c'x*  ^  Pr  ea.vdv'nt 


O' 


tl'jC".  b'r* j'-ver s ;i.tv  o-t  Par:.k.".tcri('''a'\n 


in  Ixec/ii'w'!. ,  Saskn  tchovan  ,  he  apnoi'u'tfxa  a  Conju;!  .s  n  j'.oncr  under 


ot 


tr.c;  Inn-u ir in:';  Act  to  ob'ca.'l.jx  inf orwcvtion  tro'i'i 


cldc):*].y  Inclinns  vo'.th  In'jO'.'l c.-lncx  of  t.}'\o  cven'tr:  cjivlruf  rinc^  t<^ 
thiO  naio  opriovarice  xrriO.ro.  a  nioTTibar  ov  thiO  -Toj.nt  r.uVx"CC'''.'..n'' ttoc 
har;  x'C;  ter  ■.'o.d  r.uch.  or  5,  o.  vane  o.  to  tho  Coianii  ur;ioner  for  tho 
ynxi'ixoso,  of 

a c V. ion  x r,  )n p iv r o ] ;> r i a -c e. , 


ol.itaininci  intox'nation  and  ho  han  decided  each 


'i'ho  Co;ea5,ttco  furtliex"  advise  tliatr 


(1)  tliO  Conrni^ss. loner  I'le  c*uthorined  to  exercise 

ail  the  c.onier.red  on  b.ira  V.-y  .sec-cj.on 

13  of  the  Xi-irrairios  33 ct; 

(2)  the  CoTuctissioner  be  avvchox't'/.ed  to  eido'ot 
such  orocedur--iS  and  wethod'o  and  to  vnebe 
such  rules  as  hiC  deews  expedient  tor  tho 
proper  conduct  of  iris  31ncTuirv  and  to  s.i.'t 
at  such  tin\es  rnid  places  as  he  ^r-.ay  decide; 

(^)  the  Coxarnisaioner  be  fiuthox.'ixed  sul'iect  to 
tho  direction  ov  the  Joint  Coronittoo  to 
eriqaa'c  tkie  sorvi.ces  of  rnich  couns.ol  /  rrteff 
and  c’lexrj'Oi  as  he  I'uay  rconire  at  rates  ot 
I'-e'.uunoxrat Ion  an'erovx;d  by  tho  Trex'. suxry  Pc-ax;dj 
avid  to  aecuro  tl'ic  assi.stanco  of  sucli  o'fficcr.s 
and  employees  of  th.c  Gove'cnmont  Carx.d,';  a..s 
juey  ]';e  j'o.Cj'uircd  for  his  activi'cier;  ; 

(4)  tho  Coimvissioxio):  file.-  with  'the  fecrciterv x  at 

of  tho  Joint  Coin'.nitteo  his  paper. m  and  records 
as  soon  as  Po;;.sible  after  th.c  coriclum' eve.  of 
c<;ch  Xnoxxiry  and  thcc  'chc  Joixxt  Convuittc.o  be 
cripov/ercd  to  fux'n.ish  conies  of  such  penerr; 
axid  rccordm  to  fiuch  persona  xnid  on  rn'ic'n 
tcjnns  x\s  the  O'oint  Cor.wittee  secs  fit; 


(!'j)  Th.e  Cc'.'v,'\issio'ni';r  rPncjfl.  .a Iso  fillc  x.'x.th 
the;  bom  in  ion  /a:chivi;;t  O'ne,  co}'n/  of  hi;; 
ph'coerr.  and  records  an.  .’:oon  porsb.lxj.e 
eh'-tor  th.e  cor.c3.ur;xon  of  -each  Xiicnniry^^ 
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HKK  MAdl'S'l'Y  'rilK  (^Uli'd'.M  IN  lx  I  (did'  01’  CANADA, 
i\ii  ri'p  t  usi'iUod  l)y  t  1k'  Mini.stei  o  I  Indian 
AflaiiT.  and  Nor  (lit*  in  Do  vo  1  o  pnio  n  t  , 

(lio  re  i  na  f  t  o  r  called  ''(.lie  Dc'pai:  fnicnL"  )  , 


OF  TIIF  I'rRST  I'AKT, 

-  and  - 


SYNCRUDE  CANADA  LTD.,  a  body  corporaUe 
having  i Ls  head  office  in  the  City  of 
Ediiionton,  in  the  Province  of  Alberta, 
(hereinafter  called  "Syncrude") , 


OF  THE  SECOND  PART, 

-  and  - 

THE  INDIAN  ASSOCIATION  OF  ALBERTA,  a 
Society  having  its  head  office  in  the 
City  of  Edmonton,  in  the  Province  of 
Alberta, 

(hereinafter  called  "the  Association") , 

OF  THE  THIRD  PART. 


WHEREAS  Syncrude  is  presently  constructing  a  plant  near  Fort 
licHurray,  Alberta,  for  tiie  extraction  of  synthetic  crude  oil  from  bituminous 
tar  sands  and  Syncrude  anticipates  that  the  said  plant  will  commence  operation 
in  1978;  and 


WHEPHAS  the  Department  supports  the  terms  and  conditions  containe 
in  this  Agreement  respecting  employment  of  Indians  and  the  maximization  of 
opportunity  of  Indian  Business;  and 

WHEREAiS  Syncrude  desires  a  stable  work  force  for  the  operation 
of  its  plant  and  sound  local  business  in  northeastern  Alberta  and  believes 
that  both  these  objectives  can  be  furthered  by  employing  Indians  and  by 
encouraging  the  development  of  Indian  Business  in  such  area;  and 

WHEREAS  tlie  Association  desires  to  participate  in  tin's  Ag,reement 


NOTE  : 


All  empltasj.s  mine. 
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aiul  di's  i  n*;;  t  h','  patt  iripal  ioa  ol  t  ha  Uapa  i  I  inant  in  thin  Aj'rca'iniMi  I  foi  t  lie 
lu'm^lit  nl  t  lia  A.ssociat  ion  and  its  iiiei.'.bo  is ,  the  Indians  ol'  A  I  he  i  I  a  ;  and 

Wlll'iREAS  I  he  Di'pa  r  Linen  t  wishes  to  providi'  the  financial  a.s.sjsLance 
seL  out  in  Altachment:  "A"  to  tliis  Agreement  without,  impair  i  np,  its  exist  inp,  or 
proposed  funding  of  any  of  the  Department's  other  programs  in  Al.bertii, 

NOW  Till' UN  FORE  THIS  AGREEMENT  WITNESSETH: 

ARTICLE  1 

1.1  "Corporation"  -  means  the  corporation  established  in  accordance 
with  Attachment  "A"  to  this  Agreement. 

1.2  "Development  Phase"  -  means  the  period  commencing  on  the  Effective 
Date  and  tenninating  on  tlie  commencement  of  the  Operating  Phase. 

1.3  "Effective  Date"  -  means  the  3rd  day  of  duly^  A.D.  1976. 

1.4  "Indian"  --  means  an  Indian,  as  defined  in  The  Indian  .Act,  R.S.C. 
1970,  Chapter  1-6,  as  amended,  who  is  a  resident  of  the  Province  of  Alberta. 

1.5  "Indian  Business"  -  means  a  business  organization  w’hich  is 
Fifty  Per  Cent  (50%)  or  more  beneficially  ov/ned  by  Indians  or  Indian  Bands. 

1.6  "Indian  Band"  -  means  a  Band,  as  defined  in  The  Indian  Act, 

R.S.C.  1970,  Chapter  1-6,  as  amended,  all  of  vdaose  members  are  resident  in 
the  Province  of  Alberta. 

1.7  "Institution"  -  means  any  of  Keyano  College  in  Fort  McMurriiy, 
Alberta,  the  Lac  la  Biche  campus  of  the  Alberta  Vocational  College,  the  Grouard 
College  Campus  of  the  Alberta  Vocational  College,  Grouard,  Albcrt.'i,  and  if  the 
student  chooses ,  the  Soutliern  and  Northern  Institutes  of  Technology,  the 
unive.rsi  t  j  es ,  hJp.li  schools,  colleges  or  any  like  institution  ciiosen  l)y  Indian 
people  for  vocational  or  .secondciry  education  in  the  Province  of  Alber'La. 
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1.8 


7.1^ 

"Manpowt'r”  -  iiK'ani'  tlu^  Di'pa  r  t  thmi  t.  of  Manpawt' i  and  I  nun  i  ;>  ra  t  j  on  , 

Go  VO  mine  nt  of  Canada. 

1.9  -  means  the  Minister  of  Indian  Affairs  and  Norlliorn 
Developincnif. ,  Government;  of  Canada,  unless  the  context  otherwise  requi  res. 

S 

1.10  "Oi^erciting  Phase."  -  means  the  period  commencing  on  the  date  on 
which  Syncrude  commences  start-up  operations  at  the  plant. 

1.11  "Plant"  •-  means  the  facility  operated  by  Syncrude  at  or  near 
Mildred  Lake,  Alberta,  for  the  purposes  of  mining,  extracting,  and  upgrading 
of  bitumen  to  produce  synthetic  crude  oil. 

ARTICLE  2 

2.1  Consistent  with  good  management  practices,  Syncrude  shall, 
during  the  Development  Phase  and  the  Operating  Phase,  recruit  axid  offer  employ¬ 
ment  to  Tndrans  who  hold  the  necessary  educational  and  technical  qualifications 
and  meet  Syncrude’s  normal  standards  of  employment  for  available: 

(a) 

(b) 

(c) 

2.2 

the  Development  Phase  and  Operating  Phase,  recruit  for  future  Trainee  Positions, 
Indians  wlio  meet  Syncrude's  normal  standards  of  employment  but  do  not  hold  tlie 
necessary  cduca.tioual  and  teciinical  quail  f  i  ca  tions  . 


managerial,  technical,  and  professional  positions  in 
Syncrude's  operations  v.’herever  carried  on; 

fully-skilled  operatjng,  maintenance,  and  technical 
jjositions; 

t r a i n e e  positions  involving  on-the-job  trainin g  lea din g 
to  permanent  employee  status  (hereinafter  referred  to  as 
"Trainee  Positions") . 

Syncrude  shall,  consistent  with  good  m.anagCTuent  practices,  eluting 


Such  Indian.s  shall  be 
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rociu  i  lU'cl ,  an  a  coiulifitin  c>f  any  vWft’r  of  cinpl  oyinon  t  ,  tp  siic'cc:;.';  I  u  I  ly  couip  I  c  i.o 
a  couriio  of  training  spoc  i  f  i  od  by  Syncrndo  in  a  h'ller  of  ''inlonl  to  liiro" 
i.ssnod  by  Syncri’de  to  suc.h  Indians.  Indian':  sol  o.c.  ted  for  educational  ujip.rading 
pursuant  to  this  Article  shall  have  a  nriniiiium  educational  qualific.'it  ion  of 
Gtxule  Sev<^^  s tandlng,  or  its  equivalent  in  the  view  of  an  Institution. 


2.3  Syncrude  shall  undertake  one  pilot  training  program  for  that 

number  of  Indians  which  Syncrude,  in  its  opijiion  ^  _can  r^ea^sojiably  train,  who 

have  extensive  work  experience  in  areas  needed  by  Syncrude  and  who  meet 

Syncrude's  normal  standards  of  employmen_t,  except  that  t^iey_do  not  hold  the 

educational  qualifications  required  for  offers  of  employment  pursuant  to 

Article  2.1.  This  special  training  shall  include  educational  upgrading  as 

needed  for  tlie  job,  as  well  as  technical  training  necessary  to  meet  job  pro- 

gi'ession  standards.  Selected  hires  can  enter  this  pilot  program  only  during 

the  year  following  the  Effective  Date  of  this  Agreement.  The  cost  of  such 

training  program  shall  be  shared  by  the  Departraent  and/or  Manpower  and 

■ - -  - 

Syncrude . 


If,  on  completion  of  the  pilot  training  program,  Syncrude  is  ' 
of  the  opinion  that  the  pilot  training  program  has  been  successful  in  producing 
skilled  teclinical  employees  capable  of  meeting  Syncrude's  job  progression 
standards,  Syncr'ude  may  consider  the  continuation  of  the  pilot  training  program. 

2.4  Syncrude  sViall  require  the  same  performance  from  and  provide 
the  same  benefits  and  privileges  to  Indian  (^mployecs  as  reejuired  of  and 
afforded  to  non-Indian  employees  wbicli  include  the  following:  housing  assistance, 
relocation  costs,  and  transportation. 

2.5  Syncrude  v/ill  acquain.t  its  subcontractors  witli  Its  Indian  hiring 
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2.6  SyncriuK'  will  n'vLevj  t  lu?  jol)  [x.'!  lorm.inct’  oi  (mcIi  huli.iii  (‘iii|)  I  oyLx; 
and  inform  him  of  liis  j;t  roni’,t.ln;  and  woaknossos  in  lii.s  jol)  fuiicl  ion.  All  rcnison- 
ahlo  iiieaHuro;;  will  ho.  t<d<.en  to  assist.  Lho  oiiiployoo  in  his  cnroor  j)  i'oj',rc.’:;s.lon . 

2.7  Syncrndo  shall  invcst  i.gate  complainLs  of  discrimlnat;  ion  toward 
Indian  employees  and  shall  take  appropriate  action  consistent  with  good 
management  practices. 

2.8  Syncrude's  normal  on-the-job  training  will  provide  Indian 
employees  with,  the  opportunity  for  technical  upgrading  to  enable  such  employees 
to  qualify  for  positions  jap  to  and  including  the  fully- trained  level  of  the 
job  category  in  whicli  they  are  employed. 

ARTICLE  3 

3.1  The  Associ^^tion ,  the  Department,  and  Syncrude  shall  use,  and 

the  Department  shall  request  Manpower  (including  through  the  Native  Oiitreach 
Program)  to  use  every  opportunity  to  directly  publicize  the  employment  oppor¬ 
tunities  with  Syncrjqde_  pursua^nt  to  this  Agreement  to  Indians  throughout  Alberta. 
Manpower  (including  through  the  Native  Outreach  Program)  and  Syncrude  shall  u.se 
all  reasonable  efforts  to  recruit  candidates  acceptable  to  Syncrude,  for  position 
with  Syncrude  by  direct  contact  with  Indian  people  and  through  the  existing 
Indian  Band  administrations  and  Indian  Band  councils.  Manpov^)'er '  s  involvement 
shall  be  through  its  existing  programs  and  shall  be  conducted  in  accordance 
with  regulations  and  policies-  current  at  the  time  of  sucli  a  project  or  projects. 

ARTICLE  A 

/i .  1  Training  of  those  Indians  to  wliom  a  letter  of  "intent  to  hire" 

has  been  given  by  Syncrude  pursue.nt  to  Article  2.2  shall  be  paid  for  by  the 
])ei)artmeni  auil  Mau[)ower  and  conducted  by  !n.sLitut  ion;;. 
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A. 2  Such  I  raining;  sliall  he  c  Dntlnc  t  lal  in  .'KCiirdain'c  with  lha  tollwwiiij 

(a)  all  ;uu'li  1  ne,  t  i  l  u  t  i  oiis  'dial  I  ck'si}',n  j)  rej’,  i  aiiir,  sa  I  i  r;  f  ac  t  a  i  y  to 
Manpower  and  wliirli  wi.J.l  ineeL  the  eiuployiiion  t.  recin  i  rcaiipn  t;s  of 
Syncrude  wliile.  laicopn  i  x  Lng  and  piovidinp,  for  the  spec  ial, 
cultural  and  social  ideiiLity  of  the  Indian  students  In  pro- 
employment  and  emnl.oyiiient  training  at  such  Institutions; 

(h)  training  costs  and  living  allov;ances  of  the  Indian  students 
shall  be  borne  by  Manpov/er  for  the  period  commencing  on  the 
starting  data  of  training  for  any  such  student  and  ending  on 
the  first  anniversary  of  such  date  or  at  such  time  as  the 
student  leaves  the  programj  V'jhichever  is  the  earlier  date. 

The  Department  shall  bear  any  costs  in  respect  of  longer 
attendance  by  any  Indian  students  and  in  respect  to  students 
or  programs  wliicb  for  any  reason  Manpower  can  not  undertake 
v^hen  the  required  training  is  to  take._place; 

(c)  Manpower's  normal  program  criteria  shall  apply  in  the  selection 
and  sponsorship  of  candidates  to  be  supported  by  Manpower;  and 
sucdi  support  shall  be  subject  to  the  terms  and  conditions  of 
tlie  Adult  Occupational  Training  Agreement,  Canada-Alber ta 
Industrial.  Training  Plan  Agreement  or  the  successors  tln’rcto 
wliich  are  iu  effect  at  the  time  the  recpilred  training  is  to  take 
place ; 

(d)  The  Department  and  the  Association  shall  evaluate  and  assess  the 
iiubivldual  and  collective  levi'l  of  succc.'ss  of  Indian  students 
in  t 'I'.i  i.n  i  n;;  juirsuanl  t'o  tin'.';  A;,;  i  eeme  u  t  ,  ami  il  ; 
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ARTICLE  5 

5.1 

t'ioii  Miul 


7'M 

(i)  till'  ilrupout  rail'  ol  Indian  slniK'nls  in  any 

Inst  itnl  ion  i.‘xc'i>cds  Twcnty-l  ivr  I’nr  Coni  (7'j7) 

V.  . 

(.a  dropout'  .‘diall  not  iiu'lndo  a  jn'Tson  \dio  li'avos 
tlic'  tralniiip,  prop,iain  to  outer  another  training, 
program  or  accepts  employment  witli  anollier  employer 
other  than  Syncrude  during  the  cour.se  of  his  training), 
or 


(ii)  in  the  opinion  of  the  Association  and  the  DepartmC'it 

the  training  programs  are  failing  to  meet  the  objectives 
stated  in  Paragraph  4.2  (a)  hereof, 

then 


A.  the  Association  and  the  Department  shall  work 

'v/ith  and  assist  Indian  students  to  -malce  necessary 
adjustments  to  remain  in  the  training  program  or 
charpge  to  anothe'L  training  program  at  anotlier 


Institution,  or 


B. 


the  Department,  upon  the  request  of  the  Association, 
shall  immediately  provide  funds  for  alternative 
training  programs  to  replace  programs  which  have 
failed  such  that  trained  and  capable  Indian 
employees  may  be  available  when  required  for 
employment  by  Syncrude. 


Syncrude  .shall  provide  counselling  services,  including,  informa- 
’  u  i  d .  me  1  •  ,  to  I  lul  i  .'in  iMiin  I  o'-'  e  e : ;  uiu  1  n  1 1  i .  u  i  s  ho  I.  d  i  n  g,  1 1' t  I  i  ■  i  ; ;  o  1  "  i  n  t  le  n  I 
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Ic)  li  i  ro"  iincl  (  ()  (  lu' i  i'  .iiul  rli  i  I  ilfun  in  icsiu'ct  ol  livinj;  conditions, 

]  i  1 1'  sklJls  .ind  J'.oc  La  1  and  cnltnia!  ad  j  u;:  t  men  t  s.  and  such  Indians'  Lrainin};, 
jo]i  ori  cntTil  i  on  ,  and  workinj',  ('oud  i  I  i.ons  . 

5.2  Tlie  linen t  shal  l  provide  life  skLlls,  social  and  cnl  lural 

adjnsLmenL  Crain  inj:;  for  studenCS  holding  ].t;LLcrs  of  "i.nCenl  Co  hire".  The 
lieparCment  and  Manpower  shall  pay  Che  cost:  for  such  Lisalnlng  of  Chose  students 
they  spoiisor. 


5.3  Syncrude  shall  require  all  supervisory  and  managerial  personnel 

to  attend  orientation  classes  provided  by  Syncrude,  for  the  purpose  of  familiar¬ 
izing  sucli  persons  with  the  cultural  and  social  identity  of  Indians. 

ARTICLE  6 


6.1  The  parties  shall  meet  on  a  qyarterly  bas_,is  during  the  term 

hereof  to  discuss  adequacies  and  deficiencies  in  the  implementation  of  this 
Agreement  and  the  possibilities  for  improvement  of  such  implementation.  Each 
of  the  parties  shall  report  at  such  meetings  as  to  its  compliance  \;ith  its 
obligations  under  this  Agreement,  which  report  shall  include  information  as 
to  its  programs  and  activities  for  the  past  quarter  relating  to: 


(a)  publicizing_  of  employment  opportunities  with 
Ind inns ; 


(b) 

recrui tmen  t 

by  Syncrude  of  Indian  employees; 

(c) 

educa tional 

upgrading  of  Indians; 

(cl) 

job  progress 

dons  of  Indian  employees ; 

(e) 

life  skills 

tTMining  and  family  adjustmcuiC  of 

(f) 

o  n  - 1  1 1  (  -  'p  1 ! )  1 

r.iininp,  ol  I  mil  up.  emp  I  o'.'oos  ; 

S3'nci'ude 


[ nd ians 


for 
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2  7f. 


(jO  t  r  rill  i  iia  L  i  on d  f  I'lnp  1  oyuu.'u  t  of  liulians;  ami 

(h)  avviavds  of  confracfs  lo  Tiul  ian  liua  i  nrsaea  . 

Synci'udo.  shall  include  In  it  s  report  a  forecast  of  its  labour  reaiu  i  reiiien f.s 
for  the  next  cnsui’ni;  ciuarter. 

6.2  At  such  meetings  any  of  the  parties  may  discuss,  review,  enquire 
into,  comment  uyion,  and  make  recommendations  to  other  parties  concerning  matter 
outlined  in  Article  6.1  (a)  to  (h)  inclusive,  and  suggest  improvements  to  the 
other  parties. 

6.3  Any  such  recommendations  and/or  improvements  shall_he  sei^ously 
considered  by  the  other  parties  and  p r ovi ded_  s_aTT]e_.^rje-crea,s ojrab le  with iir  the 
terms  of  this  Agreement  and  consistent  v?ith  good  management  practice  sliall 

be  implemented  insofar  as  is  reasonably  possible. 

6.4  The  parties  may  from  time  to  time  during  the  terra  of  this  Agree¬ 
ment  consult  with  respect  to  matters  of  mutual  interest  regarding  the  provision 
of  tj2_is  Agrepjaen t . 

ARTICLE  7 

7.1  Syncrude  shall  provide  to  the  Corporation  information  respecting 
Syncrude’s  long-term  needs  for  suppliers  of  goodjs  an_d_services. 

ARTICLE  8 

8. ]  Syncrude  shall  advise  the  Corporation  of  all  calls  or  requests 

for  tender  which  it  jiroposes  for  contracts  to  supply  goods  and  services_£o 
Syncrude  which  Syncrude  reasonably  believes  that  an  ^dian  Jlusiness  can  perfonii 

8.2  If  the  Corporation  believes  that  an  Indian  Business  can  perform 
a  contract  to  supply  goods  or  services  to  Syncrude  the  Corporation  shall  either 
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(a)  iiiakt'  I'xiat  iuj*,  Indian  lUn;  i  lU'sr.or.  a\jai('  of  sncli  coni  lacl 

"  Tn 

and  cncouiaj’.o  and  assLr.t  tliciii  to  tcn\d('r  or  hid  for  .same; 
or 


(b)  oiiconra^’n  and  asyii;l  the  do  vc]  oinnen  I  of  an  Tiidlan 
Business  t:o  tender  or_bid  for  such  contract. 

S.3  Syncrude  shnl,l_evaluaLe_,  the,  ..tender  or  bid  of  any  Indian  Business 

for  any  contract  to  supply  goods  or  services  to  Syncrude  on  t.lic  same  basis  as 
<auy  other  tenders  or  bids  received  by  it.  Syncrude  shai  I  not  discriminate 
against  Indian  Busi^es_sj;^_  in  tire  awarding  of  contracts. 

ARTICLE  9 


9.  3 


Nothing  in  this  Agreement  slrall  be  in terp rented  as  limiting  the 


riglrt  of  Syncrude  to  carry  on  its  business  in  accordance  v;ith  good__jnanagenien c 


practices  and  all  applicable  laws. 


ARTICLE  10 


10.1  The  parties  sfrall  do  all  such  furtlier  acts  and  things  as  shall 

be  reasonably  necessary  to  carry  out  the  terms  and  provisions  of  tlris  Agreement. 
The  parties  agree  that  this  Agreement  fulfills  the  commitment  of  each  of  tire 
parties  with  respect  to  tire  matters  covered  by  this  Agreement. 


10.2  The  Association  has  been  represented  as  ac.ting  for  and  f)n  belialf 

of  all  Indians  in  Alberta,  which  representation  Syncrude  has  acted  upon  in 
entering  into  tliis  Agreement.  Accorcl^ingly ,  tlie  Bepar  tmen  t  and  the  Association 
agree  that  tliey  sliall  not  require  Syncrude  to  deal  witli  or  entertain  represen¬ 
tations  f  roup  nor  negotiate  nor  conclude  simi  lar  agreemen  ts  witli  any  Indians 
c>i  India.n  Band.s. 
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_  1  1  „ 


11-1  If  any  dispute  arises  neLwc'cn  t-lu*  part  ies  cnncerninj'  the  jnter- 

prclal.iou  of  any  provision  of  thi.s  A;,roemc'n  L ,  sncli  disimtc'  shall  be  roierrod 
to  a  sinplc  arbitrator  appointed  by  the  ('.hief  Justice  of  the  'I'rial  Divisjon  of 
the  Supreme  Court  of  Alberta  upon  tlie  appl  i_caLion  of  any  of  tlie  pai  ties  to  the 
dispi^e  and  the  decision  of  t  he  arbi^ator  so_api)oi  n  tod  sliall  be  final,  and 
bindj-ug  upon  thG_  parties.  The.  tirbitrator  and  the  arbitration  jirocedures  shall, 
be  governed  by  The  Arbitration  Act,  R.S.A.  1970,  Chapter  21. 


ARTICLE  1? 

12.1  All  notices  and  communications  hereunder  shall  be  in  writing  and 

in  lieu  of  personal  service  may  be  given  or  made  by  prepaid  telegram  oi'  other 
form  of  telecommunication  or  by  registered  mail  in  a  sealed  and  properl)' 
addressed  envelope  with  postage  prepaid  addressed  to  the  parties  at  the 
addresses  listed  below.  Notices  or  communications  so  sent  shall  be  deemed  to 


have  been  received  Twelve  (12)  hours  after  the  sending  thereof  in  the  case  of 
a  telegram  or  other  form  of  telecommunication,  and  Forty-eight  (48)  hours  after 
the  date  of  mailing  in  the  case  of  mailing,  in  either  case  excluding  Saturdays, 
Sundays  5  and  statutory  holidays.  The  addresses  for  the  parties  hereto,  until 
changed  by  a  party  hereto  by  notice  to  tlie  other  parties  pursuant  to  this 
Article  shall  be: 


(a) 


Department  of  Indian  Affairs 
Centennial  Tower 
400  Laurier  Avenue  West 
Ottav/a,  Ontario 


I  KIA  0H4 


and  Northern 


Developmen  t 


or 


2  7th  F 1  o  o  r  ,  C:  N  T  o\v’  e  r 
10004  -  104  Avenue 
Edmonton ,  Albe r  t a 
T3J  OKI 
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2  7  9 

(h)  1  Syni'nidt'  C7iii,'ula  l.til. 

1  99  1')  -  lOa  St  IOC' L 

1  luliiion  t  on  ,  Alhc:rl:a 

T.9K  208 

(c)  i  Tndi.an  Asr.ociat,  i  on  of  Alberta 
j  Room  2.03,  Ki.njV''Way  Oonvt 
11710  *K  i  ngsxv'ay  Avenue 
KcliucOuLon,  Alberta 
I  TbO  OX!) 

ARTK1LEJ3 

13.1  The  teniis  and  conditions  of  this  Agreement  shall  be  binding  upon 
and  shall  enure  to  tlie  benefit  of  the  parties  hereto,  their  respective 
subsidiaries,  successors  or  assigns. 

13.2  This  Agreement  shall  commence  on  the  Effective  Date  and  shall 
continue  for  a  period  of  Ten  (10)  years  thereafter,  unless  otlierwise  agreed  to 
by  all  the  parties. 

ARTICLE  14 

14.1  No  member  of  the  House  of  Commons  may  be  admitted  to  any  sbiare 
or  part  of  this  Agreement  or  to  any  benefit  to  arise  therefrom. 

ARTICLE  15 

15.1  The  terras  of  this  Agreem.ent  set  forth  and  constitute  the  entire 
agreement  betv.'cen  the  parties  with  respect  to  tlie  matters  dea.lt  with  by  this 
Agreement  and  no  implied  covenant  or  implied  liability  of  any  kind  wliicdi  is 
not  expre.ssly  stated  is  created  or  shall  arise  by  reason  of  anything  contained 
in  this  Agreement. 

15.2  In  the.  event  that  Syncrude  enters  into  a  collective  agreement 
v.m‘ th  a  union  or  joint  council  I'cpresentative  of  all  or  any  oj  the;  employee;;, 
of  Syiu-i'iub'  ;iiui  Ibal  I'uljui.'!  i  vc'  a  g,  rc'i  -n  I  ci  m  1  a  i  ii.';  teiia;;  ami  cv’itd  i  I  i.ni.-:  whirh. 
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conflict  with  tin-'  tcnui;  niul  cond  i  I  Lons  of  tliis  Ac.  icciiicnt  ,  tlicn  Syncrndcf'r: 
cibligatious  to  pcrlonn  thc!  Lc'iins  and  conditions  of  tliC'  collective  agreement 
shall  prevail  and  Syncrndc'  shall  he  relieved  of  its  obligations  to  perform 
the  conflicting  terne  and  conditions  of  this  Agreement. 

IN  WITNESvS  WHEREOF  tiie  parties  hereto  have  exeented  this 
Agreement  as  of  the  d^iy  and  year  first  above  written. 

SIGNED  SEALED  AND  DELIVERED  )  HER  MAJESTY  THE  QUEEN  IN  RIGHT  OF 


) 

) 

) 

) 


CANADA  as  represented  by  the  Minister 
of  Indian  Affairs  and  Northern 
Development 
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iiiis  IS  AHACiiM‘.r;T  "A"  'io  Ac.ui  i  [;r;ii  iwrn.Ti  i!  mu  majusiy  iiii  oiirrii 

in  ri(iht  of  Cniuulu,  Till  lUniAU  ASSOClATllUl  01  AIJ'.I.UIA,  and  SYIlClddD! 
CANADA  LID. 

elated  this  day  of  A.D.  197G. 


AUIICLL  1.1 

In  order  to  facilitate  the  development  of  Indian  entei'prises 
and  businesses  serving  the  oil  sands  area,  the  fiinister  in  consulta¬ 
tion  with  the  Association  shall  cause  to  be  incorporated  Indian  Oil 
$cyids_Lconoiiii c  DeyeJ_op;nent  Corporation  (herein  called  the  "Corporation") 
at  the  expense  of  the  Department. 

ARTICLE  1.2 

The  Minister  sliall  provide  funds  by  way  of  grant  to  the  Corpora¬ 
tion  as  follows: 

Thi:e.e_Hu!_mred  Thousa.nd_.„(.$3Q0^000, 00).  Do1]qi''s  on  the 
date  the  Corporation  informs  the  Minister  they  are 
ready  to  receive  the  said  funds  and  Three  Hundred 
Thousand  ($300,000.00)  Dollars  on  each  anniversary 
of  such  date  tiiereafter  f  o  f  o  u  r  ja  on  sec  ijtj  v  e  years. 

ARTICLE  1.3 

The  Minister  shall  consider  reepjests  for  additional  grants  to  the 
Corporation  if  he  is  satisfied  as  to  the  success  of  the  Corporation 
and  such  funds  are  essential  to  further  the  successful  work  of  the 
Corporation. 

ARTICLE  1.4 

The  Department  shall  also  provide,  for  five  years,  free  of  charge 
to  the  Corporation,  the  servj_ce^s  of  a  senior  official  of  the  Economic 
De V e  1 0 p ■  11  e n t  Sec t  i  cpn  o f  _ t h e_  Departmen  L _a  s  _ tin _a d vis o r  .1, o _ t Ij e  _C'. o r p o r a  t i  o n 
and/or  Indian  businessmen. 

ARTICLE  1.5 

The  operations  of  the  Corporation  shall  be  governed  by  a  Board  of 

Directors  composed  as  follows: 

One-  (1)  Indian  representative  for  a  term  of  Tv/o  (2)  years; 

One  (1)  Indian  representative  foi'  a  term  of  Three  (3)  years; 

One  (1)  Indian  represen  la  Li ve  for  a  term  of  Lour  (A)  years; 

O.ne  (1)  IiKlian  I'enresentative  for  a  term  of  five  (h)  yofirs; 

One  (i)  I'epresenta  Li  ve  of  tlie  GoverniiienL  for-  a  term  oF 
Lour  (d)  years; 

Oru'  (!)  )’e|)i'eseiiLaLi ve  of  [rrivate  business  for  a  term 
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of  'llirot'  (!'))  yoiti's;  iinJ 

(l)  r('i>r(’S(Mi  l.a  i  i  Vl:"  privalc  l)ii‘.  i  ii.' o.  loi  a  ..... 

t.on;i  C' (  I  ivo  (1))  y(;ar^. 

I  ho  iiionioCM's  t)  f  Ilk'  hc'atkl  shall  sc'Ic'c  it'd  hy  a  scaak'n  i  laj  (  i  i  l.oc' 
composed  oT  'Iwo  {?.)  ropresen  (a  I  i  vo>  of  l.he  Assoc:  I  a  1  i  t.;i  ,oid  lv;o  (?) 
j'epi'osen  ui  I  i  ves  of  the  flinisLer,  ( iiorc' i  iia  f  l.co  c.d'Ilc'd  Iho  "sol  ca;  Lion 
coiii’.ii t  Leo") ,  Tlic  selccLion  coirsii  L Lec'  slial  i  secdc  ouL  and  seiec.L 
cnndidat'.cs  who  possess  business  co.apoLenco ,  loiowl c.'dpo  (jf  the  oi  l  sands 
area  and  t. i  1  e  e c o n oi 'i2£_o_P o r  1  u n  i  t i c^s  Llperoin,  and  understandi ny  and 
appreciation  of  the  unicpio  _ciil t^ral  and  social  identity  of  Indians.  ' 
If  a  director  resiejns  or  at  the  end  of  th.e  term  of  each  director,  the 
selection  committee  shall  appoint  a  successor  all  of  whom  shall  hold 
office  for  terms  of  five  (5)  years.  Any  retiring  director  is  eligible 
for  reaj)pointment . 

ARTICLE  1.6 

■|he  objects  of  the  Corporation  shall  include: 

i)  to  i  c!ent~^  fy ,  enumerate  >  eval  uate ,  and  characterize 
the  economic  development  opportunities  which  are 
now'  available  or  will  be  available  in  the  oil  sands 
area  whet'ier  c! i rec tly  as_a_  result  of  Syncrude s 
operation  or  indirectly  by  any  means ; 

ii)  to  identify,  enumerate,  evaluate  and  characterize 

Indian  businesses  and  the  seeking  out  and  development 
of  Indians  to  form  businesses  which  may  be  enabled  to 
participate  in  any  of  the  said  opportunities; 

iii)  the  Corporation  shall  comrmjni cate  with,  assist 
encourage  existing  I ndj_an_ businesses^ and  assist, 
train,  and  encourage  Inciians  to  form  viable  businesses 
so  that  both  may  meet  opportuni ties  identified  by  tire 
Corporati on ' s  acti vi ti es  pursuant  to  paragraph  1.5  ( i ) ; 
and,  in  so  doing,  the  Coi'poration  shall  provide  pre¬ 
feasibility  assessment  and  anal^y_^is*,  proposal  pr-epara- 
tioir,  economic,  marketing,  prculuction,  employee  relations, 
and^ financial  advice  (including  use  of  the  Iiidian  Economic 
Development  Fund);  coordinate  tiie  provision  of  legal  and 
other__professi on^l_seryi_ces ;  and  provide  ongo i ng  operati onal 
mo n.itorinci  and  assi  stan c e . 
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AIM' I  I'll  1./ 

I  lu'  i  slii.ll  I  he.'  i  nC(>r|){)i'i!  l.e'd  tis  dii  Al!)(.'ri.(i  ikjii  dioI  i  I.  (Aii  porci- 

^  t  sli'iros  sliii!  I  hi'  iK'ltl  in  Inj  -l.  l  or  i.lu'  In  I  inns  of  Alhoi  L,; 
hy  till'  liulian  Assoc'iaUoii  of  Alhi'i'ta,  (Uul  vof.cnl  so  ns  Lo  rt’dll/.c*  liio 
aims  (lilt!  object  ivos  of  this  acjreemenl..  I  his  cin-iiiifjer'icnf  usiy  he  .iiiienocd 
hy  iiiUt.LKi’]  agreement,  be  t.wec'ii  the  Indian  Assoc  ia.t.  ion  of  Alliert.a  and  (he 
nefiar  (alien  t. . 


ART  I  CL  L‘  ^.1 


In  order  to  fnrLher  encourage  and  ass  ist  Ind  ian  businesses the 
I li n  1  s ter  in^^^agreement  wi  (:h  the  Association  slial'!  cause,  a  Foundatjon 
or  a  Trust  to  be  incorporated  as  described  in  this  Article  (in  this 
agreement  called  the  "Foii:niation")  at  tiie  expense  of  the  Depariaaent. 

ART I  CL F  2,2 

The  Minister  shall  pro'.'ide  funds  by  v/ay  of  grants  to  the  Foundation 
as  follov;s: 


a .  F i \' e  Hundred  Thousand  ($500 ,000.00 )  Dollars  on  t'i e 
date  the  Foundation  informs  the  fiinister  they  are 
ready  to -receive  the  said  jhinids  eiKi_Five  Hundred 
Thousand  ( $500,000 . 00)  JDql  lars  on  the  second  anni  - 
V e i" s a ry  cl of  such  notific a t io n . 

b.  One  Hundred  Thousand  ($103,000.00)  Hollars  on  the  date 

des cr i bed  in  2 . 2  (a )  and  One  Hundred  Thousand  ( $1 00 , 003 . 00 ) 
Dollars  on  each  anniversary  date  thereafte]'_ror  four 
consecutive  years  to  cover  administration  of  the  Foundation. 


ARTICLL  2.3 

The  Minister  shall  consider  requests  for  additional  grants  to  the 
Foundation  if  he  is  satisfied  as  to  the  success  of  the  Foundation  and 
such  funds  are  essential  to  further  the  successful  v;or'K  of  the 
Foundation . 


ARTICLE  2.4 

The  operations  of  the  Foundation  shall  be  governed  by  a  board  of 
Directors  composed  as  follov/s: 


lor  <1  I  ( •  i  I ,  I  o  I 


?H/\ 


i\ 


r  (  I  )  I  n  (I  i  (1 1 1  Ti'  j)  I  r  s  ('  ;i  [.  <1  1  i  V  ['  lor  <i  I  c  n.i  o  i 

liir('(>  (  :0  yodf,  ; 

Olio  (I)  liidi.in  r  (' |)  !'f  %  on  1  (I  i,  i  V  ('  lor  <;  Ioim'i  (t  1 

lour  (/I)  yocus; 

Ono  (i)  Intiidn  r  o  p  ro  s  o  ii  i  fi  i  i  v  ('  lor  <i  Ic'rii  ol 

l  ive'  (S)  yoars; 

OiU'  (1)  ro  p  10  SC' n  1.  a  L  i  V(.'  from  govori:i;i'on  [.  lOr 
a  1 0 1  m  0  r  ['  0  LI  r  ( )  y  a  a  r  s  ; 

One  (I)  ro  [)  ro  s  CM  1;  a  t  i  VC  froiii  private  husinoss 

f  0  r  a  1 0  nil  o  f  1  i  v  o  (  b)  ye  a  r  s  . 


I  he  inoii’bors  of  the  board  shall  bo  sol  oo tod  l)y  the  sc'loc- 
tion  ooiiiiiri  t  too  and  such  membors  shall  have  tho  !>aiiio  (|u<'li- 
f  i  cations  as  a  Board  Mcinbor  of  tho  Corporation  is  required 
to  have.  (yu  individual  may_not  sit  onioth  tho  Board  of 
b  T  .IfiCi.C  'i  ^  ^  ^  (Corporation  a  n  cl  o_f  _1^h_e_  F  cj_u  n  ci  a  t  i  o  n  .  U  p o  n 

the  res  i  g  n  a  t.  i  o  n  o  r  o  x  i  ration  o  f  t  h  o  t  o  riii  o  f  a  d  i  r  e  c  t  o  r  , 
the  selection  committee  shall  appoint  a  successor,  all  of 
v/hom  siiall  hold  office  for  terms  of  five  (b)  years.  Any  re- 
t  i  ring  d  i  r  e  c  t  o  r  is  el  i  g  i  b  1  e  f  o  r  r  e  a  p  [)  o  i  n  tin  e  n  t . 


ARTICLE  2.5 

The  objects  of  t  h.  e  Foundation  s  h^l  l___b  o  J.o  provide  fu  rd^  hy 
way  of  grant,  to  Indian  businesses  v/iiich  require  equify 
f  i: n'TnTTg  T n  o  r  d  e  r  t o  e n  a  b  1  e  t  ri e in  t  o  t  a  k e  a d  v a  u  t  a  ci e  o  f  mo i pi  p  s 
av^lable  for  their  operations  from  other  sources  of  fiuan 
cing  and  such  other  objects  as  are  ancillary  thereto. 


Indian  businessmen  who  receive  contracts  or  develop  busi- 
n e ,^s___q p p q r  t  u n  i  t  i  e  s__ t  h  r o u g li  the  a  s  s  i  s  t  a n c o  of  t 'n e  Cor p o r a  t  i  o n 
a  nj:Lawho  p  bt  a  i  n  cl  G  b  t  fi!lT>'icing  through  traditional  lending 
agerpeies,  shal  1  automat  i  cal  1  y  receiyj.'  equity  capital  from 
the  Foundation,  subject  to  the  Indian  businessmen's  equity 
needs  and  the  conditions  established  hy  the  Foundation  lor 
such  grants. 


ARTICLE 

The  Foundation  shall  as  soon  as  possible  be  structured 
and  shares  held  as  required  in  order  to  quality  Tor  and 
maintain  the  Income  Taxation  status  for  clonations  and  in 
ord('r  to  ru'et  Mu'  aims  and  ohjecl.ives  of  Idris  agreoiaent. 


2  H  S 


AIM  1  CM  ?_.  / 

^  li  *•'  M  i  M  i  si  0  r  s  h  i\  I  1  do  dll  rt  c  i. .i  ii  d  [  i:  i  ii  () ',  (  i  1 1  c  I  ii  d  I  n  f  j 

carrying  on  n  o  g  o  I  i  ct  i  i  on wi(h  Uio  flinis  (.or  o(  lid  I  i  on.- 1 

Kovcmuio,  bc'aring  t  lio  ccyM.  o[  ^c)  d o i  g n  i  n g  (  ho  1  oniid<:  i  i  on  ) 
for  Uu'  purpose;  oT  seenring  LiiC'  doduc  1.  i  !>  I  ('  s  Lai.  us  for- 
i  n <;^o la 0  a  .g  puri)os('S  o  f  don  a  I  i  on  .s  t:o  [. !ic'  1  ouiida  i.  i  on  cs  i. 

1  ^ ^  ^ 'I  ^  i- C-  ^ f  f  >-;  ^  0  r  c! 0 n  tt  t  i  o n  s  to  c 1 1 a  r  i  i.  i  (' s 

0  r  a  govern  m  e  n  t  a  1  fu)  d  y  . 


ART  I  cm:  2.8 

r,’o  aniendiiient  to  the;  mcinora  iidu;:)  of  association  or  arti¬ 
cles  of  association  or  any  of  the  i  ncorpoi-a  t  i  ng  docunionts 
0 f  c i  t he)-  t h e  C o )- p o )- a  t. ion  or  t fi e  f  o u n d a  t i  o n  s  1 1 a  11  b o  ni a c! e 
v.'i  thout  tile  agreer^ent  of  both  the  Association  and  tlie 
i  1  i  n  i  s  t  e  r , 

ART  I  Cl.  E  ?.9 


T  h  e  D  e  p  a )- 1 1 a  e  n  t  o  f  Indian  A  f  f  a  i  r  s  &  i  I  o  i '  1 1 1  o  r  n  1 J  e  v  o  1  o  p ;  e  r :  t 
\i ill  p )- 0  vide  the  I  n d  i  a n  Assoc i  a, t  i  o n  of  A 1  b e i- 1 a  u j.)  t o  T v/ e n  ly 
Thjgusand  ($20,000.00)  Dollars  per  year  or  such  othci-  coaount 
as  is  mutual  1  y  a  g  i-  o  e  d  u  p  o  n  t  o  c  o  v  e  i-  its  e  >;  p  o  wj.e  s  a.  s  s  o  c;  i  .a  t  o  c( 
v;  i  t  h  tills  a  g  r  e.  e  rn  e  n  t ,  i  n  c  1  u  d  i  n  g  t  /i  8  e  n  f  o  r  c  e  m  e  n  t  o  f  t  i  i  o  a  r  o  c‘  ■  • 
in G n_ t  a n d  also  t he  a g r e e rn e n t  signed  b y  S y n c i ■  u d e  C a 1 1 a d a  i . t d  .  , 
t ! ! e  I  n d  i  a n  A s s o c i  a  t  ion  of  A 1  b e r- 1. a  ,  a n d  the  D e p a r t m e n  t  o f 
Indian  A  f  f  airs  A  N  o  i' t  h  e  r  n  D  e  v  e  1  o  [  i  i  .n  o  n  t . 

HI  WITNESS  WHEREOF  the  parties  lie  re  to  iiave  executed  tiiis 
ag  roenient . 


HER  fiAJESTY  THE  QUEEN  IN  RIGHT  OF  CANADA 
as  r  0  p  r  e  s  e  n  t  o  cl  iiy  t  h  e  N  inis  t  e  r  o  F  I  n  cl  i  a  n 
Afrairs.  A  iJorihorn  He  vo  1  opinen  t  . 


■'  THE  INDIAN  ASSOCIAIION  OF  ALHFRTA. 
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Uc'oclqau  l('rs  Iiirc'ctoiT)  (V'lK'i  al 
Ki.^iion  iJ  n.iiivt  ocjj  G<,'nc'ral 


01  ( ai^M ,  Out  a  1  i  ()  K I A  01 1) 
July  2G,  l'.r/6 


M-out  a  yoar  aqo  Lhc  I>?parlm?nt-  war.  arlaxl  by  tlio  OwcutiK'nL  to 
review  the  cari.enL  rel.aLionr.hip  ;  'iLwooii  (Ik.'  C'ovenuu’nl  aacl  tJio 
clatvis  Indianr.  ia  the  liqlit:  of  (h.,?  Covenmv'^nt' r  ena  rent.  rcarixjn- 
sibilitier.  ioi'  tlicjii.  'II.10  at'.lachcKl  paivjr  whicli  ir  a  prcxlucl;  of 
thal._rcv.ux,v’  has  lx\''n  capprovod  by  Calaiiiet.  If.  pro[X3.ses  si.x'c.if.ic 
action  to  strcjiylJicia ' the;  rc.'lafionship  aiKl  .improve  tlio  53it.uat.ion 
of  the  Iiy.li:in  j.xxap.lc.  It  prov.ides  a  broad  franyA\ork  in  v/idch 
to  develop  tlic  CoverniTxjnt-Iadian  relatiourl^i  p  in  future  by  slrapinq 
{xilicics  £md  proqraims_joint]y ,  aixl  to  raUonalize  and  stimulate' 
^.x^l-fcLesajid  activities  tliat  have  been  cnuurging  in  recent  years. 

This  appoToach  is  based  on  the  concept  of  Indian  identity  witlln 
Canadian_scx:i.ety  rather  tlian.a  sejparation  fraii  Canadian  society  or 
•assijiuJation  into  .it.  The  concept  cjwisages  that  there  vould  ^ 

continue  to  be  recognition  for  Indian  status,  treaty  rights  ajrd  ! 
E[:)ecirrl  privileges  resulting  from  land  clai.ms  settlement  and  ^J^at  , 
tlere  v.ou.ld  also  Ije  programs  aixl  sera^'ices  based  on  need  because  j 
of  tlia  disadvantage  situation  of  many  Iixiian  communities  and 
inii.vidual3. 

Ti;e  divexsit-ies  c^f  ne^^_aspi.ration_ancl_._att.itude_ among  Indians  by 
ell  parts  of  Canada  rule  out  a  sir.qle  strateqy_..tiiat--v.onldl.>?  uiii.versal 
and  unifonii  in  its  application.  Policy/progr^  initiatives  or  resiaonses 
to" be  appixGxi  iii  any  given  location  or  set  of  circun^stemces  Ttust 
der i vir~r rcrrTcbp slT.'ta t ions  v,lth_the  Jndi.SLn  oxoup  directly  _af fev  Ic-d 
cjndb“ou?Ld  In'.o'j ve  agre&ient  on  objectives  and  shared  resTsonsibrlity 
for  implarentation  at  appropriate  levels. 


Ihe  emphasis  of  tlie  approach  is  on  processes  of.  joint  .pa.rticipatiQn 
po-Iicy/prograT'.  13GveIopieh.tsr wltlf  ~or gar. i z.ed  Ind ian  leader sl~i ip _at;  . 
all  levels.  In  conveying  to  you  this  p^i^xer,  I  intend  that  y.'ou 
should _be  guided  at  all  times  by  this  approach,  tiie_v'arious  .implica Lions 
of  \;hich  are  siinTr.ar.i zad  in  the  paper.  Tne  approach  TOuld  also  semee 
as  a  broad  pplicy  Lrams'.vork  for  all  Federal  deportments  and  agencies 
having  programs  that  affect  status  Indians,  wiLh  heavy  emphasis  on 
systematic  consultation  among  departments  concerned  txDtli  in  Ottawa, 
and  in  the  field. 
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Ai’i‘K\)AC'ii  'IV)  u)vi:KNiMi?;r  IIll)I/u^l  t;i;i/v’i'i()rj;;n  1 1’ 


Int  ix'xUict  UM) 

piinci|V>l  nkMii.':  of  loiux'rl  iii'j  | .  >1  i  ci  ,  poxfiMiii.';  .iikI  i  i '.'/iiu  i  <  vi 
i:;  to  achiov(.'  an  af)i.>(\t  [xjlioy  apptoach.  Ar.  lli'‘  c'.t ahl  i nho  1  .nillioiily 
aivl  1  05'|Xin''»  i  ti  i  1  i  t  y  ('''iitrc'  lor  iitalu';  InilitVris,  tli*'  I’’(\!t’ra  I  Ci<  ivomuii 'lit  nnint 
iTSSiutii.'  pirt.  ol  Iho.  jiii  t.iiiLivi.'  in  r.oi 'ki  ixj  to  dotinc  lVu,‘  aiiiir;  and  ;,li\|V'  of 
jolic-ii-.i  ai'plitxl  to  Indian  quc'f.l  ion-:,  divon  tluv  uidcrlakiii'i  aid  nixxj 
to  txxnsuU'  with  thi'  India'i  p_'<jplr;  cxmcx'.nKxl ,  IJiis  piix:o::r:  of  dal  inition 
can  Ix'st  lx?  acccjiipJ  i  .'-.hi  vd  ihrrxiqh  iq'int  w?rk.iiY(  am  anqo.'n'n  tr.  with  r?  •()i-f'n('nt.<it.  i  vc 
of  th*-'  Indian  [xvq^lo,  oparat.iivj  at  varicxi')  lovol;;  of  cx)ntai,:t.  'HuoiKih 
these  arranqaiK'nt.r.  the  objvx't.i vcs ,  qcvil;;,  [irioritios  iio!  iir'lliol;-,  fts' 

iuid  procframr.  ii.likn  can  lx?  vxirkx'd  out.  joi  nt.ly  and  5;yr;tmr.at-ic<d  1’/, 
w.itJ)  onidvTsis  on  the  ackncwlctlqcx]  need  for  sensitivity  £ijd~  n.lxihi  J rty". 


11)0  underlying  assumption  of  tdiis  approach  is  tliiiL  sonic  degree  of 
Indian  status  will  cxintinue,  certainly  as  long  as  it  is  [x.'rcoivcd 
as  iK'CKlcd  Ixatli  the  Ctovornment  and  by  [x.'Oplc  rococjnizc'd  as  "lndi£in" 
un'ea:  Casuidian  liiw.  The  Government ' s  relationship  wi  Ui  the  group '' 
rccogniv.od  as  status  Indians  is  based  on  the  concept  of  Irdian 
identi  tv  vviitlii  n  Canalicua  soc.).cty  ratlier  Uran  on  seyrrration  fran  I 
Canacli£U)  society  or  on  assijailation  into  it. 

Policy  Fraiaevxark 


Indian  identity  within  Canaditui  society  is  dynaiidc  and  fle>d.ble  in 
its  otpression  and  evolution.  It  t'ortakes  of  t!)G  Iiidian  concept  o! 
citi.zcn  pdus  but  Lotli  these  concepts  nexid  to  be  given  shape  and 
difnensich  in' policy  terms.  I'd  begin  v;ith,  neither  concept  imp!  i  t's 
a  standard  fornrala,  set  of  criteria,  or  rules  of  uni.versal  and  uniform 
application  to  all  Indian  groups  in  t])c  country'.  The  _co-existciiee 
of  IiYlian  caiTOunities  -  v7ithir..JEndian_society  and  in  hheir.  rel  ation 
to__the  iejLXjcr  Canadian  society  -  that  are  markedly'  different  In  ecoroTric 
potentials  and**  soci a  1  condition ,  .is  an  inescapable  fact  at  ’"csent 
aird  an  inevit^le  JLilselihood  in_tlie  foreseeable  future.  Tne  niain 
elcirenls  of  Government- Indian  rclationsliip  ard  i-11ustxated  on  the 
follov.’ing  page. 

The  first  tturee  elorents  relate  mainly  to  pol.icy  content  and  anph.asis, 
taking  por-ticulnr  account  of  Indian  status.  Ihe  second. .lliree  arbrace 
pro-irains  that  apply  genercally  to  disadvantaged  Canadians,  _includinq  j 
status  l.ndiairs. 

Tne  listdng  of  main  clcsiients  (which  is  indicative  and  not  oh.austiM?) 
suggests  areas  of  choice  for  various  Indian  cannunities  and  implies 
a  range,  of  gradations  to  acccrrimcdate  the  diversities  of  situation  in 
v.hich  Indian  people  find  themselves.  It  envisages  tliat  t.herc  v.ould 
continue  to  be  recognition  for  Indian  status,  treaty  rights  and  s;.>?ci£il  / 
privi leges_resulti.ng  fixim  land_clainis  settlanents.  There  vsould  also 
be  px.x)grams..etnd  serxdccs  based  on  need  because  of  the  disadva)taged  / 
situa_tioii^f_.manyJlndian  caiTOinitics  and  individ'uals .  Within  India:)  J 
ccnuTuni.ti  cs ,  based  on  the  cxincept  of  band/roserve,  the  v-.'.idest  opi  xn  t. unity 
v.xiuld  e.':i.st  for  local  self-determi.nation  and  continl  of  Indian  afftiiis. 

It  folicr.-.’s  from  all  that  has  been  said  iJn.aut  fle.xibi.  1  i  t.y  and  r.on:;i  (  i\'i  ty , 
tint  every  Indian  bairl  in  Cr)n£ida  vould  not  nvike  the  sccit)  clcices  — 

Eon'c,  ba.nds  might  prefci.'  to  remain  rci))at:e,  oLJiers  to  joij)  in  the  nujicmial 
lailieu  v.’here  they  are  located . 


Strategy 


The  diversities  of  need,  aspiration  and  attitude  airong  Indians 
in  £il.l  parts  of  Ciu)a3a  rule  out  a  single  stratc''gy  tl)at  uould 
lx?  universal  oixl  unifom  in  its  application. 

1'lx?  strategy,  must  lx*  sensitive'  and  flexible  enough  to 
facilitate  a  pal  icy’/prerjram  initiative  or  rosp''nse  that 
meets  circumstances  foutxl  in  a  brcxid  s[.'Cx:trum  of  Indian 
cxuni'JTii  tics ,  exit  cxpiri zixl  by  (x'onomic  and  Inn'.w.n  [x ')  ent  ial . 
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CanaJi  i ' cv;  i  e ' 

-  I-Xill  cit  i /cr'.nhip  I 

-  Indian  AcL  sL:^t'.us 

-  I’re.iLy  riqlUui 

*-  St.ocLaI  pfiviloqas 

-  Ecsfi'vcxl  .Uu'.ds 

-  local  yovenrront  J 

“  Revised  Indian  Act.  ! 

~  NIB  and  af.fi_iat.es  fundcad  i 

-  NID-C<\binefc  process  i 

-  TriparUte  nochanisim  ( 

in  prov'inccs  \ 

-  Enlarged  bajid  pa.'/ers 

-  Access  to  iredia 

-  Repre.se.ntation  in  lidvisory 

bodies  ‘ 

-  Safeguards  for  Tndi.an 
laiigaages  and  otbier 

c  ul  Uura  1  va  lues 

-  Indi.an  group  activities 
tu'jder  TOilticultura.l 
prograrii. 

*-  Specdal  assistance  for 
educati.cn/tra.iri.ing 

-  local  self-determinaticn 

-  'Id'ansiticnaJ  services  to 

facilitate  rebilily 
“  llunting/fishing  safegu3_rds 
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-  Social  sej:"vicas  on  and 
off  reser-ves. 

Eedecal.ly  assisted 
education 

~  Preference  in  erplcryrrent 
*-  Joint  housing  approach 
with  deep  subsidy 
--  Assured  access  to 

proviricial  programs  and 
sexvices  off-reserves 


-  Erivironnental  protection 
for  Indian  lands 

-  Involvement  in  environ¬ 
mental  protection  aiid 
p>lanniig 

-  Bnploynent  .in  national, 

parks,  tourism,  gaire 
control.  I 


~  Reserve  laixls  and  otiier 
bond  assets 

-  Prov^ecds  from  claims 
E^ctt-lcmejit  (padxage) 

“  F.conicnu.c  development 
assistance 

"  Special  counselling/ 
tra.i  nitig 

•-  Contract  preferences 

-  U'ax  puiviloges  for 
reserve  lands 
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?1k'  lit  I'. It  ('IV  If)  U'  ii'il  in  iiny  tiivcn  loi’.ilion  oi  ,'vt  of 

cit  i-iim'.t  nnnv.  iiuist  doi  ivi>  CrMin  con.iil  t  .it  ion.'i  willi  ihi'  Inli  in 
qt\)n|>  ( I  i  1 1  s  I  1  y  .^ll^■cll^l  nnd  xviinld  invtiU'c  .i<  |  r  ci -(lu ‘id  on  ( >1  >  )i  ■<  I  i  viv; , 
cjonl-.sidl  in'i  nivl  nh.ncxl  t  I'ni'oiisibi  1  i  t  y  loi  iiH;)lfiu‘td  ,it  ion,  .d 
an'i'oiiriaLo  Ic'vol:;  o(  i  olaLionship. 

PiXKa-iiser. 

In  the  t\ist  tvo  a  r.yr.tniM  of  ioinf  wnl.iiKj  ai  taii'ji 'fv ail  r,  at  vat  ionr: 

]c\xili;,  inwlviric)  tlto  CovcrniionL  and  n-prosont.at.ivc;;  ol  ntatus  Indian;;, 

han  Ivon  oinan-iinq.  'the  inst.i  l.uLioni;  tJial.  arc*  takinq  .shaix-;  at  cmcIi 

level  luvvl  to  he  defined  ixs  to  rol.e  aivl  nundal.o,  fdoncj  Die  follcwincj  liner;: 

At  the  national  level  ,  t lie  Joint;  NTIVCalai  not.  CoinnltLc'C  han  hc-en 
ost-abixaluxl .  M  ayrerxl,  tlie  Joint  Coiiiaittco  should  croncenn  itst'lf 
witJi  inijor  jxi.liciq)  issues  thiit  caioercje  in  the  course  of  the  doveiTinY'rd:- 
Indian  selationsliiji.  'Iliose  issues,  u'tiich  can  lx;  ) ir.oirjr'cxl  I//  oi.tlior 
siddi'-constihuLo  kite  agenda  of  tlie  Joi.nl;  Canid  LLco  and  Ixxronio  the 
subject  of  detailed  consideration  by  Joint  Working  {Groups  c-staljl.i shed 
for  t'nat-  purgjcjsG.  Jd  c>a.x?di  te  and  facilitate  tlie  vriiole  pi'oecris,  tJie 
Joint  Oonnuttce'  has  cst.alalishcd  (a)  a  Joint  .Snlj-Caunittoc  of  throe 
Ministers  and  three  Indian  leaders,  and  (h)  a  Canadian  Indian  bights 
Canuission.  In  addition,  there  o^'c  joint  vrorking  groups  on  specific 
subjects  (e.g.  housing,  economic  dcvelopm'ant)  V'^liose  v.ork  so  far  has 
not  required  tlie  consideration  of  the  Joint  Coninittce.  Iho  objective 
of  tlie  Joint  Committee  proc:ss  is  to  enable  tlie  Coverrjrvrnt  ar.d  Indian 
leaders  to  u-ork  cooperatively  tward  the  betterment  of  tlie  Indian 
people  tlirough  joint  deliberation  at  the  policy  level.  (lire  relation¬ 
ships  in  Ute  process  are  slxr\-n  in  Diagram  I,  next  pxige)  . 

ii)  7\t  the  prov.incial  level,  tripartite  arrangeJiYrrpts  do  exist  but 

in  tl’ii.s  area  fir;* tier  thouglit,  cxxx?rixentation  and  action  ore  needed 

to  arrive  at  suitable  aiTangements  to  accaiirodate  particuln:  needs 

cinj  situ3t.ions  in  the  v£irious  provinces.  Involving  .represen tat; icn 

from  th.G  F’eleral  Govempxnt,  the  nravincial  government  co.ncemed 

and  tiie  piiovincial  associcition,  their  principal  role  is  to  'jive 

joint  advice  and  assistance  for'  policy/progr£mi  impleirentati  c'"’  for 

bands  in  the  various  provinexss.  A  key  function  ^vould  be  to  .S'„-e 

tlat  Federal/Pi'ovinci£il  Programs,  available  to  Indian  prople, 

dovetailed  to  ensijr.'e  optijimm  effectiveness  and  avoid  duplication 

and  v/aste.  Ihe  emphasis  is  more  likely  to  be  on  broad  cpaidance 

th£Ln  on  program  delivei'y  and  rur  essential  requirrauent  would  be 

tiro  continuing  consent  of  tire  Indian  bards  concerned  to  tlrese 

aiaangements  and  to  the  advice  emarating  from  them.  A  joint  study 

of  prergram  la-magerrent  in  5>ask.atche.'/an  nov^7  underway  vhth  the  Federation 

of  Saskatchavarr  Indiarrs,  is  one  exanprle  of  oqplorations  irr  this  directl.oir. 

.lii)  At  tire  hond  level ,  the  process  of  transferring  progmnrs  cind  rcsource.s 
w'oalcl  continue  to  gra.r__at_a  pace  determined  by  tiic  caprabi  lity  aird 
dcajxc_pf_b3nds  cx)ncer7ra3_to_assuiTiG_  control  of  tJrei r  o.ur_a f fairs , 
inclrvl.urg  pnxgrainylelivery.  Tire  enlargement  of  band  poisers  to' 
facilitate  this  pi'ocess  v.ould  continue  to  Ixr  a  top'  priority  iur  the 
consideration  of  revisions  .to_.Ure  Indian. Act,  with  sufficient  ixamii ssiveness 
to  allow  appilication  of  spx?cif,ic  sections  of  tire  Act  to  Iwnd.n  wi;;lring 
and  c'-ble  to  Lake  advantage  of  them.  DIAlMtr  adrcicc  airi-i  support'  to  .ill 
beiixls_would  be  consistent  wr  tlr  their  developTnent  potcnti.al,  tirci  ir 
requirrement  for  assist.mrce  and  their  ctrolce  a.s  rogard.s  relationship 
witli  l)'D’''j''JD  (e.q.  as  hiral  or  second'd  liaju.l  officials;  .as  ccrnsul  I  a:r  t  s ; 
as  lepjional  or  district  admini ritralors)  .  Diagram  II, 
illustrates  the  trairsfer  of  resironsrbility  to  Kurds- 

Otltcr  processes  for  consultation  and  negotiation  are  current. ly  in  pi  acre 

and  tlrey  too  significantly  affect  tire  relationship  boLwi?en  the  Covcrimicnt 

curd  Uio  IfKlian  people,  'itre  qxarticipation  of  .tJre  Treasut'y  ircard  is  considered  o<=seir 

v-irenever  tivq  con.sultations  and  no('ptiatio!rs_ic'fcrTai  to  bo Iw  . occur  tia 

on  items  tirnt  iuply  a  disburs.enx'nt^  of  .funds.  For  [xirposes  of  tlris  [vr[xrr 

they  oan  Ixr  grorqxed  in  tJrroe  mrin  categories; 
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i  K’lvioliiil  ioiir.  C’diK’cM  n  i  Ml  I  (’i.'iiipri'lK'M'ii.vii  ('l.iiiii': 


'niOi'.i'  arc  I  lie  (1  i .'■.cu.'inicn:; ,  aiul  imic  ripcci  f  iral  ly  llie  .iclu.il 
li(.\|Ol  i  at  ioir. ,  tliat  arc  takiii'i  place  in  aii'an  viieic  t  >  ad  i  1.  i  i  mal 
Indian  interest  in  Jands  derivimj  f  mm  liisUn  ir  Of.’cn| vinery 
<aul  ns('  -  lias  Uxai  .l.ost:  or  i nlcrf ei,(\l  with  wiltiont  adixuiati.' 
cciniv'n.sal.itai ;  airl  Irir.  iK)t  ln.-cn  tlio  sulijixjt  of  any  'I'liMly  nor 
fa.iix^V£'.fvlvxi  by  law.  'Jhe  I'lppicvich  t.o  .set  I  U'liont  i  ri  hasivl  on 
oslablislKx'l  Covenunoit  |xil,icy  Uial;  aqrcc'nvntr,  should  lx: 
ncx|Ol.iattxl  with  llie  Indian  qi.x:,  ps  concxainixi  and  incortxaivil  ixl 
in  I’odcral  IcxfislaLivan.  'Jiie  a'^oas  ooncornod  include,  larvls  in 
northoj'n  QvioJiex',  Uic  Yukon  and  Northwest  Territories  and 
britij-^h  Columbia.  In  all.  llicsc'  larcas  the  provincial/territoric'il 
govemn^nt  is  dirxxrrt.ly  enncornvxl  with  and  involvcxl  in  the 
j'.exjotications  lxx:auso  the  sotllciionts  envi-saged  call  for  a 
}.xicka90  of  proi-xasals  incluli.ng  variou.s  categories  of  Indixaii  l^inds, 
casli  conpsnsation,  resource  tevenue- sharing,  and  Indian  portici-ixation 
in  botli  ecxaiKviuc  develoi-xnejit  and  local  govcmmait. 

ii)/ Processes  ior  Settling  Specific  Cla,ims 

Widespread  disGi.iss.ions  have  been  held  alxiut  another  brexad  category 
of  .Indian  claims,  known  as  sixscifi.c  claims,  which  relate  to  such 
niatters  as  residual  land  entitlement  undex  'IT'caties,  the  inter¬ 
pretation  and  admini.stration  of  tlie  Indium  Act,  other  al.leged 
injustices  in  past  dealings  with  Indian  groups.  Tlie  claims  relate 
to  the  Goveixinient ' s  connii.tn'ent  to  discharge  lavyful  obligations 
and  soine  of  tlican  may  .require  action  in  tlie  courts  (many  £ire  considered 
to  be  non-justiciable) .  A  priority' .concern,  of  _tlie  Joint  NIB-Cabinet 
disaailLtee  is  to  ascertain  whetlier  pr^ciples  and  processes  can  be 
dexdsed  for  settling, specific  cls.irri^- through  various  other  approaciies 
such,  as’  arbitration,  conciliation,  negotiation;  and.  a  supportiive 
Canadian  Indian  Rights  Gcrmilssion  is  being  estioblished..  'STnee 
third£|^rty  i.rte.rGsts  ai'e  frequently  involved  and  since  ■'-he.se  claims 
affect  bands  iin  iiost  parts  of  the  rountry,  tlie  claims  are.  orocesses 
of  settlement  bear  heavi..ly  on  the  relationship  beti-.'een  Indi  ms  as 
a  group  and  Canadian  society. 

iii}'^  DIAIIP  Consultations 

Ihere  eure  a  whole  range  of  major  items  (housing,  Indian  education, 
economic  developrvent,  Indian  conmunity  affairs,  off-reserve  services) 
that  are  the  srJaject  of  on-going  consultation/negotiation  at  various 
levels  of  tlie  relationship  with  status  Indiair'S.  Such  consultations 
in  tlie  past  liave  tended  to  lack  cohesion  an.d  rationale.  It  is  nviinly 
to  ach.leve  order  and  system  in  the  evolution  and  administration  of 
these  major  programs  of  DI^YID  that  this  _^k3raranduIn  gives  primary 
attei^icn.  to  the  organizat-ion  of  tlie_Indian/Goyerrmant  _re].ationship  // 
at  Vririous  levels  and  to  refin.ing  the  DIAND  mardate  to  accord  wJ.tti  ij 
needs  and  activities  at  those  levels.  ~~  "  i 


The  DTAJ\fO  nvanJatc  wxxii.d  continue  to  be  re-shaped  to  serve  tlie  rec]uii  o-'cnts 
of  policy  and  stratcxjiy  outl.ined  .in  the  preceding  paragraphs.  DITUO  would 
ser\ie  as  a  souroc_pf.  ideas  t..ini.t.iat.iyes_and,  iiiproyeinents__in  ppl.icies^.aixl 
programs,  proposed  from  the  Coverninent  side  at  apipropriate  levels.  It 
woidd'’dansaLt^':It.h~dopa'rtnx?ntsI'Si'id„age,ncies  concerned  about  the  co-ordiintion 
of  federeLl^programs  iiffcctiiiq  Indians  and  those  involving  Federal-Provincial 
cooperation.  It  would  provide  information  aid'  otherqassistnnce  to  Indian 
groupxs  ad\'ancing  claims.  It  would  dischargo_Tiianaqerial__rcsponsiJpility_on 
the  Government  .si.da..fQr.-thG_financial_and__  iidministrative_suppqrt  rocpiircd 
by  pr/iicios,  stratcxjrcs  £irv.l  programs  affecting  tire  Govenrrmt  -  Indian 
relationship. 

Intordoprrtirontal  nvichiner'y  at  senior  Ic'vel  .is  needed  to  coord.rnatc  tire 
Fc'cti3ral  cCiort  to  improve  the  relat-ion.drrp  with  the  Indian  p'opde,  along 
the  litres  irvkicatfxl.  'Ihp  Nin-Cibrnvd  prrocess  rnvolvcs  continuing 
pxrr'ticijxition  of.six.to  twelve  Ministers  whose  responsibilities  airbraco 
programs. of  actirr t  or  p'Otcntial  benefi  t  to  t lie;  st<\tus  Indians.  Ccinx.:  of 
tJie  ix-partoTients  (but  not  al 'l)  am  currently  involvcxl  in  the  joint  working 
qi-oups  alvi.'ady  ostialrlished  under  the  NIB-Cub.inet  Conimltcr:  (notably  Justice, 
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V  r.ivu't  ,11  y  of  fU.il  (■  .uvl  DIAND);  oml  inolli.'i  oon';n  1  t .  il  i(  m-; 

.ifout  i\utioul>n,  proioolr;  ;;ncli  .r;  lioii'-.in'i  (CMIIC),  (vonomio  i  |c 'v<  •  I '  >ni> 'iit 
(l)Ki;i;)  ,iikl  lull  ivo  ciuployiivtit,  (M.'.l,  I'SP)  .  /Mlilitii'n.il  join!  vAiikiii'i 
iirciups  will  lx‘  ,is  (lv‘  puicx'!  ;;  i'xIi'ikI;;  to  iv'W  ,110,1;:  of  ctiiK-oiu.  7')^ 

'Jli'O  koy  i  n(  (’ri.lt'p,u  liiu'iit  ,i  I  con:'.nlt,i(  icin  ,iiul  i'fxMclin,il  icjii  of  tlio 
J\>1  <hk1  i\c:t  ivifii';'.  of  (f  piu  t  in 'iit ,uvl  ci<  [ono  i  i with  pMxji.u!':; 

cOdCC'i  111  np  1  IK  I  i  ,111; : ,  iiuy  lx'  to  i  .‘.h  ,in  int  (m  1 1,  ■)  ku  t  non  I  <1 1  o<  mini  t  t  I'c, 

but  for  Uk.'  iuko'iU  i nt  rn  iiop irt iu.'mI  , 1 1  wxirkinq  arixin'innonl  r:  n'lould  Iv; 

].inkixl  firmly  to  tlio  Nlh  ('.ibini't;  pi  oconr..  'I'lio  iui"lou:;  w<.jul(l  lx;  di,iwn 
fu'in  Ihor.c'  (k'lva't.nv.'nt.';  whono  Minuitor;;  ,ifo  in  rt'cjnlar  .it  t laKi.uicr;  .it 
noolijips  of  tlio  N 1 1'-C.’ah i ncL  C'oiniiii  ('o.  Corro^'.p.x mi  1  i  np  ooorci i n.'it  i.vo  Ixxli.c'n 
win  bo  ncH.\lcxl  at  region'll  level  as  fk:)vcninicnt-]ncli.in  nnclianisiinj  evolve 
there. 

Foitrces  of  liinding 

For  carrying  out  Indian  [cil  icies  ,and  pirogranrs,  the  following  funding 
sources  s!x.nild  be  fully  C'j<pilorcd  to  see  whether  and  liov;  greater  offc-ctive- 
ness  can  l>o  achieved  in  th.e  p^ursuit  of  jointly  agreied  objectives; 

i)  Direct  suppxirt  for  spxecial  pDrogi-ams  and  scr-viccs,  e.g. 

DLM'Hh  KIM. 

ii)  Resources  avail^^ble  to  Indians  fiem  progr£irns  of  general 
applic^'ition,  both  Fecleral  £uid  pr ovine ird. 

iii)  Proceeds  frern  claims  settlement. 

i.V;  Indian  land  and  otheu:  band  assets. 

^  v)  Oar e- funding  of  Indian  associations  aj'id  orgiurizatiens 
including  bands . 

Greater  l>anef its_:s.irould roesiiLtofrorn_systematic...joi nt  ..planning  and  c'ost- 
shari.ng  ^'lrga.ug£5T„■^at.^  of  various  kinds.  As  long  as  the  Iridi.ai  cproutis 
cOi'icerned  were  dJ-rectly  involved  in  the  planning  ^md  broad  n'anc.  Terpen t:, 
tlirough  tlie  v’^arious  joint  v;orking  arrangements,  tJiere  is  every  re  rron 
to  a.ssuiTve  that  greater  puxxgram  effectiveness  would  result.  At  the 
same  time  the  relati-onship  betv\ieen  thie  Governr,ent  a:id  tlie  Indiaurs  ’..xjro'd 
improve  througii  this  p^ractice  of  coopxsration . 

Ajssessirrcnt  of  tlie  .approach 

Hie  e5sei'ice_of  this  approach  is  joint  partroipation  at  all  levels _of 
contact  beroeen  Government  and  Indian  representat-i  ves .  It  gives  'solid 

5i±>st£ince  to  the  Government- indi^ln  relationship  in  five  significamt  v/ays: 

i)[jt  affords  a  distinct  amd ..relevant  role  to  Indian  leaders  wdrlrin 
their  ovm  splsere  of  influence_and  ccupetence;  ar.d  at  tlie  same  tinie 
eirables  Government  manaqe.rs  to  see  more  ciearrly  and  jjio re  fully 
appreci_ate  t]ieir~fe£:pvrotive_rcsponsibiii.ties ,  role,  and  irandato 
in  the  couT'SG  of  da.<alo<']ri(^aind  joint  enterprise  .with,  Indian 
coi.interp.arts.  Ihe  more  re'prcsc^ntative  tJae  Indieui  leadership  '"h'^ 
jaore  ef  foe  Live  tlieir  contribution  wil.l  be. 

ii)  It  af  fouls  .real  opportuTaitics_fpr  c.xcrci  srng  frcodcKipof^  clpi  ce 

by  tlie  Indian  leaders  and  groups  directly  aiffectcd  by  sucli  clKiice. 
Clioices  cxi  s t  on  major  questions  at  tlie  national  level  in  the 
consultative  pjrocoss  under  tlie  NID-Caibinet  Goirmittoe  process, 
even  nore  api-xnrcntly  at  band  level  in  the  face  of  clearly  i_fiffcring 
sitnations  found  there.  All  such  clioiccs  would  emerge  from  joint 
caisideration  of  altemativcs, 

jii)|It  pr  ta.irat  es  suisi  I  i  vi  t  y  .and  fie';  il.h  1  i  t.y  of  la  ■ni  \ 'nsi'  fia  i-.i'ixls  .and 

/  iic.pi  T'.at  ion;:  .it  the  wii  iou;,  hw.'ls;  where  obiixit  i  ve  • ,  >,e,il;;,  priorities 
j  niy]  course;:  ..if  .icl.iiai  ea;i  Iv.'  ;.ei  by  the  1  f  1.  t;  ;  .iml  in  llv-  ,u.-,i;; 
Idii'ixPly  .if  to  d  t  ><1.  'Ibeir  km  wp , .  1,  j.  ■  .lud  eap  ■  r  i  eiu.-e  of  h'.'.i!  ;.i  t  nation;:, 

(pi.T)!)letii!:  .lut  p-ople  ‘e.iii  b,''  etlivtivety  tdc'lKlixl  with  the  kncw-hoisi, 
nd'v'ii.'e  <iul  i  (.'souree;:  ( i iK'Uut  I  lui  ::er;vi('<.';;)  .av.nl.ible  *  1  oiii  wh.itever 
g..)\’ernm 'lit.  ;;Our('C.  ■  - 
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iv)  It  t'luxnu  .ir|c;;  .ukI  :;l  i  i 'IK  |l  Id  mi:;  .1  n(  i  <  -  iii'-.  i  Ij  i  !  i  |  y  ,,idl  .icf’diinl- 

iibi  1  i  ty  on  lx)l  ti  if  U ( >1  t  Id*  i  i  ■  1 .  it  i t n v  ,ti  i  | ';  .  11  h  I  . m  o;  i|  <  ji  I  m  1  i  t  y  I 
Ji'f.inc  that  sciiu'.a  into  ;;oliil  and  cllivtivi.-  in.  m.  kh  tr» -nt  in  .ict  icjc:;. 

‘j  s 

v)  It  Lo  (j.ivc  inality  to  tlic  indiii.'.o  of  1  vu  t  .i.o.i  1  ,  to  Imild 

till'  i'.ol  f  •  (.x^nf  i  dcMico  and  nid  f -1 1  d  ianoi'  ot  Jndi.in  liiflor;;  at  .d  1 
It.'Vi'ls,  au'l  fjonotally  If)  yiold  |'':y(.lioJf>iic>d  !><  mu  Ti  I  ;;  to  thi'  luflian 
{VKiidf'  lliat'  could  1k'  ai;  .iin; « a: Lant.  to  tlioni  an  tin'  .''.ulMiit  ant  i  vo 
nclncvonont.s  lltwiiifi  fiLin  the  [ )roc;cu..'; . 

Fin.ally,  it  ivnnit.r.  cory-.rMinus  to  develop  at.  all  levels  and  af  a  pace 
cxansijdcnt.  with  ixxT-eivLx!  id.'Cd.  Tlirouqli  co>nnuni.cat  ion,  and  thf  evolution 
of  jolicy'  iit  the  liicihor  levol.s,  sucli  consensus  as  nviy  lo  noacrhf.'d  .it  hand 
level  call  Ix"'  st  .rcnqthc'nc.d  and  broadened  -  accept  incj  always  that: 
universality  ana  unifoonit.y  in  Indian  affairs  arci  probably  no  luarc.' 
desirable  t.lu.in  they  are  at.l.ai nal^lc.  At  tlie  Stune  time,  ei.s  tlio  consensu.'S 
evolves  ajnancj  Indians,  it  can  spread  among  £ind  within  the  rank.s  of 
Govornnont:  representatives  dealing  with  the  Indians  directly  affcoted  by 
it,  at  the  various  levels  and  fron  level  to  level. 

Foreseeable  disadvantages  of  tiie  approach  proposfxl  are: 

It  could  lead  to  lenjjtljyy  ajylj3iffusc<i  discussions  resulting 
fraa  a  wliole  raneje  of  causes  but  princ:i pally  {x?rhiip3  tecause 
pcxople.on  lx)th  sides  v, -ere.  unf ami  liar  wltir  tlie  process,  distrust¬ 
ful  of  it  and  certain  participant.s,  dcnd  generally  skeptical. 

It  _cpuld__fourKl  ir  on  .rivalries__tbat_exist..among  Indian  leaders 

arrl  groups  -  and  are  not  un]vnCTAfn_in  interdep.artmental  cired-Gs; 

'  •  - 

It  could  degenerate  into  perfunctory  ireetings  stagc<l_mai.iiLy 
for  sixof U- te^i _poIitica l^gairis  on  botli  sides. 

It  could,  if  a  tight  rein  were  not  held  firndy,  lead  to  increasing 
der'a.iMds  fc^  irere  Roney  to  rnount  _biggGr__and  better  raceti  .gs- 

-  It  could  lead  to  expectations  £ind  dorrends  frora  other  native  groups, 
notab ly_ Metis  and  non-status.  Indians,  for  corrcspondj.ng  treabimt. 

In  tlie  case  of  tire  Inuit,  their  relationship  and  treatment  in 
future  is  likely  to  be  found  in  arrcingarents  readied  in  ttie  agroenvent 
on  land  claiiris  settlerents. 

Financial  Irnplications  .  _ 


The  main  thixistp  of  dis  approach^  do  not  call  for  any  major  new 
expeuidi^tui'cs  for  prograitis  affecting  status  Indians  altkougli  it  is 
recognized  tJaat  acjditional  costs. may.  result  .from  .more  vigorous  consultation 
procejases.  The  Ixasic  aiir  of  the  jXDlicy  and  strategy  proposed  is  to  get 
qrQ.atcr,. c f f oc ti venes s  from  programs  now  in  place  thraough  agreed  comrdtment 
to  piaygrara  oigcctives,  thi.aough  irore  effitonnt  appl.icat.ion  of  re:‘mirces, 
arcl  vh.roug’n  joint  plannir'.g  of  p-'rogranis  for  .jjrplcmf^nring  agrccxl  lolicies. 

Tills  pviper  is  prcparol  in  full  awarcjiess  of  the  gallop-lng  inflation 
in  costs  tor  Indian  prexjrams  and  of  tlie  continuing  need  for  restr"'''nt 
in  governirent  sc'cnding. 

Federal  Gove  lament  cxgxirditures  for  Indian -oriented  ['ol.icy  and  pi.'ocfranis 
‘afdTikely  "to  Ixi  heavy'  for  sane  time  to  caie.  Sc»me  ind.ication  of  the 
nvignitude  is  suggested  by  principul  items:  tlie  Indian  affairs  budged.; 
trio  major  costs_  J"or_c.laims_.sett:lonojTt-.s_  foreseen';  Indian  Jiousi  ng  pros^xKuts 
inchadinq  tlie  noeeit-d  cal di-up  during  the  nei-it  five  yemrs;  the  c'ore-tund_ing 
of  the  National  Indian  iirothorhcxx;  anci  afliliated  associ ati rjns ;  riaims 
research  funding  and  relatixi  c  iaiins... activity .  Otlu'r  Fi\f<.Tal  di '[xulmaits 
aid  ^agencies  a];;o  eumiit  sulistantiai  resourci's  to  j  m'O  n.-e.m.s  for  natives, 
alth.oiKjh  the  pro;ortion  di’votec!  to  status  liKlians  cannot  alvxiys  be  id'nti.Cied 
I'oxdsely. 
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'1'' '1  I' >  t  ui  i .  \  I  l(i  ■] ,  (I  ioii'; 

'Iho  province.';  au'  i  nL'U'.i''.i  iv  |  ly  .ilhx'Pxl  hy  liKli.iii  r .  >  l.il  ion'.h  i  pr,  v;itli  tlic 
l'C\U'r,il  (V  )viM  ni’K'ii  t  ,  ,H>1  (his  Ivis.  picKluosl  s/m*''  stjsin  ly'lwi'i'ii  ('(■(If'riil  <iivi 
piuvinc^ial  ant  hor  i  t  i  os  at  seiiic'i  Icvols.  'I'hcniiin  is.siios  stdii  ficin  l.uvJ 
claim".,  incliKliiKi  losiduil  1  and  ont  i  (  1.  iiv  •at'  niKlis  tronlic!;.;. 


'Jlio  provincdal  t(M>loiK;y  to  [oilray  status  Indians  as  Ihu  «;ol('  rf.'syx:;:!?;! - 
b.ilily  ol  till''  I'cvl'jral  C-ovorniucnL  -■  tor  cx<uiij;lo  i.n  not  Iidlillinfj  Cari.'ida 
Assis.t.uv'ojnan  aqruHiiunl.s  -  add",  to'  the  I  i  u:(  ion  l.K'tvvV'cn  the  (.v.o  levels 
of  cjovoi'nniiait  .  JlcxiV'  provincial  )  ■ilicii'S.  ami  p'o-xp-anis  tlial.  diiectly 
af the  isiptits  of,  status  Indians  anl  tliei  i.  lands  have  Ix-on  ))Urs.U''d 
without,  tx'inr.ui  t  at  ion ,  or  wi.Ui  only  tokcsi  ccvisul  t  at  ion  iiivolvini)  Indian 
rcpresentat.ivcs.  'Iliore  i..s,  hoi.-.’evor,  incroasini)  rccogaition  by  provinces 
cuid  aosot-itance  by  Indians,  that:  provincial  govcrniiv^nts  have  legiLijivite 
interest  aj"d_share  _.i  n  .deal.incj  _wi  t  h  _] problans. 

Ibiblic  disturbance  resulting  from  Indian  unrest,  office  occaipation 
aj'vd  ol.her  obstructions  have  lac'en  ei  furtbar  source  of  irritation  in 
Fedcral-Pi c'vcncial  relations,  o.g.  Kenora.  provincial  gove-rn- 

ments  have  been  slovi?  to  recognise  that  their  stalce  iii  achieving 
pjoaceful-  relationslrips  Vv’ith  Indi.em  groups  raiilcs  wi.l.h  tliat  of  tt.ie 
Fodcxal  Goveiaiment. 

■Pie  same  kind  of  situation  prevails  in  both  the  Yukon  and  Ilortliwest 
I’erxitories  with  e'ffects  that  arc  more  acute.  FJrhnic  Jiensions  are 
iv'iining  high  in  both  Totrr itorj.es,  mainly  because  of.  iaud.claiims' and 
a sscciatrxl "assertions  about  native  rights.  Hie  problems  of  relation- 
sMp  are  raadehriore  cQiiplex  and  p5tetif:ial}.y  more  serious  tlian  those  in  tkio 
South  because  native  iseople  form  a  much  higher  proportion  of  the  populatiion 
than  in  any  other  part  of  Cainada  -  in  the  Northi.'jest  Territories  the 
Indian,  Inuit  and  Metis  peopl.e  outnumber  the  white  population  at  th.e 
present  time.  Conscious  of  tbds  uni.que  situation,  the  nativ^e  assxii.at.i.ons 
in  Ixitli  Territories  f.re  see]:.ing  sj'ccial.  eurrangements  and  ii'.stitutions 
for  local  government  that  will  serve  to  entrench  their*  {.--^sicion.  The 
Inijit  land  claim  calls  for  the  creation  of  a  new  territory  Mo.  th  of 
the  tree-line,  wi-th  important  fedcral-territoricLl  iiiplications  that  ntxxl. 
only  be  flagged  here. 

Conclusions 

In  rra.ny  ways  this  paper  is  a  surn'iiary  stateiiexit  of_conclusi_i;ins  about  the 
GovGrTKTentrIndian_j:elat.iQnship:  Hxpt  chat  it_  is^ at  .the^ present  time; 
abcH.it  _where  it  appears  ^-to  b^  heading;^  ^d  about  haw  it  can  be  developed  in 
futirre.  Scyie  of  these_conclusions  are  quite  sol.idly  based  in  erperiences 
of  tlie  past  five  years,  qthers__aro__tentatiye,  even  debatable.  A  conscious 
effort:  has  been  nade  to  present  -thera  in  a  way  thaf'emphasizes  their 
sicjni^ciince  in  rcla-ti-on  to  each  other  and  in  terms  of  their  possible 
irrpact  on  the  relationship  in  future.  ' 


It  is  no  accident  that  the  enplia.sis  in  the, approach  is  on  pproce.ss<.‘'s. 

To  begin  v.'iLh,  it  is  abundantly  clear  -that  in  the  practical  workings  of 
this  daffioilt  relat.i.onship,  involving  ■b.'.'O- societi.GS_deep]y  d.iv'dted  by 
culturiil_d_i.ffcrc.nces.cu}d.xk_long  history'  of  conflict,  process  can  be 
veiy^inii-’ortant,  perhaps  paramount.  If  tlie  patcmalia'a  of  tiie  past'  is 
tq_give  \','ay'  to  real  lyirtnership,  requiring  fui.i.  cxrnrdtment  and  coopera- 
t.iorp__frcTn  aihJ.Tp_p.artici pants,"  the  llxiians^ mu.sl  Ixi  satisfied  atxive  all 
lliat  •they'  are  participating  witli  sonie^sGnse^of^oquality. 

Tne  road  to-  their  self-reliance  lies  sanewiiere  along  those  pirocesses 
of  joint  participation,  now  bvcing  practiseci,  pro[X)Scxl  and  eugalorcxl  in 
depth.  It  is  a  le^irn.ing  process  for  all  exmeerned  and  one  that  iiviy  have 
lcs.s<'ins_  foip_wider  appliimat.i_qn_  i_n  cantempora.ry  gewernnant.  ' 

It  folli-vrs  that  noiit.  of  t  lie  .sulr.ht'.nt.ive  iX)l.i('.'/  (and  ul.  tinvitely  ptoir  am) 
devolnji''e.'iit.';  lii"  b'n'eaLh  U'p  juirfnce  of  the  large  and  uiu'ven  prol  i  le  of 
the  CoviTraiejit:-  1  titl i at-i  reivit  ion.ship.  They  dun  airl  must  Lx.'  uncoveri-\l 
through  joitit  o:-gd eratipn  uud...e.\i.'c;-'iipent  at  t  he  vairious  Ic'vels  of 
cxiiitact  aau.L  cxaurrunication. 
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Thiv'.C'  piAx  I  'f',  (i|  |mi  I  iciivil  idii  die  ii»»hil(U  not  hi'M  ,ii  i'luc,i  1  ,  di  f  •<  Mil  i  .1 1  i /(xl 
l\ilh('r  tlnii  vinifoim,  diid  I  x  il  t  (  hii;;' u)  >  .d  the  .ind  in 

clifti'UMil  uMy:;.  'I'hi';  I'-'if*’’  to  :.h(w  thry  <il  1  icldli',  willunil 

tiyini]  lo  dtviw  tcxi  litililly  toiidhi'r,  with  v.'li.d,  <x)iild  only  Ix'  |  ui -ki  d  ni  1  * 

and  pK'l.vihly  cxuintrt  pnxiuctivi'  pi  i- pidijio  Md  r; . 

Hiis  pap.M.'  IxAjinn  nn  a  innixinnti  to  .1  riovnr  nnv'id  nxivin.nl  foi"  a  cxiTijorii  t  o 
rojorl  on  Uu'  joint  ioniliip.  It  is  intiMickx}  .is  v/idl  to  assist  indi. vicinal 
iV'jxul.iix'Ujl.s  in  a.ssc'ssiiKj  t  luj  Govi  s  nin  sd. ' s  and  thcd.)'  own  i  i'S|  vjnsi  h  i  1  i  t  y  , 
role'  and  ocxil  i.ibut  ion  for  iiiprovi  nc|  the  sitvuitic.'ii  of  Indian  ci  1  i’/.CMTS 
within  C.inadicui  scx'ic'ly.  It-  is  t’u'  lonndcdion  tor  iul.nro  [xplic/y  and  l 
pr<.vTrati\  ad  iurdnent.s ,  at  fccd.incj  th.d  .sitnaLi^on  and  iluj  Cover  niion  t:--l  nd  ian  I 
relivtsionslup.  II  is  neither  a  Iduc'print  nor  a  profjhc'cy  f'or  jaicx'c'ss.  I 
But  it.  is.  an  lionost  of  tort.  Uj  cjol.  cjrcalcr  of. f'octi.vnness  out  ol'  t.icjht: 

IC30UJ  cos ,  tlirouptj  processes  ,oC_  VA.)i:kijK]  wpUp  i  athcr_.  Uian  afjai  nsL,  orejanixed 
Indian  locidership,  wherever _it_is  located/  ~ 
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3hc  liciiourabU'  1jC)u  Ilyncliwin, 
Miri'.sl.ci;  oL  Fc.dLiiiil  and 
■J  nlercjoveunn'c.'niail  Affairs , 
Province:;  of  Allx^rfa, 

323  logi.slativo  P'liilding, 
lifion  ton ,  AUxirta 
T5K  2J36 


I  am  exiting  iai  .roferen(ae  to  your  previously  acloiowl edged  n... 
of  April  27,  rega.rdii'ig  tlie  fulfillment  of  outsizanding  loiid 
e-ntitlen'ents  for  Indian  bands  under  treaty  in  AJlxarta. 


Prior  to  comz'enting  specifically  on  the  position  set  out  m. 
your  letter,  I  should  like  to  outliaie  for  you  iTy  govemrru.'. ; 
viev\^  respecting  the  fulfil.lment  of  outstanding  land  entic 
rrents.  As  you  iray  kiio^-/,  it  is  our  stated  policy  to  fulfi  '.  i 
our  obligations  flowing  from  Indian  legislation  and  liisto:  ,-ji 
treaties  v;ith  the  Indian  people.  In  so  doing,  v;e  ^u:e  ail_s.' 
aware  of  tlie  important  role  vidch  tiie  nzeeting  of  outstand  ; . , 

obligations  can  play  in  guaranteeing  the  future  socio-eco:  ■. . 

viability  of  tne. Indian  people  witliin  the  larger  C^inadian 
society . 


Hoivever,  in  zroeting  our  responsibility  to  provide  Indian 
in  Abaerta,  Saskatcliewan  and  Manitoba  with  their  land  entx  n..- 
nnnt  pursuant  to  treaties,  the  federaJ.  government  is  IxiUHv-  ; 
the  Natural  .Resources  Transfer  Acts  whiiali  require  agreemei'. ; 
between  a  designated  provincial  Mini.ster  and  myself  as  to 
selection  of  lands.  In  undertaking  sucii  action,  I  would 
that  we  could  rreet  the  concerns  of  all  parties  involved., 
particularly  triose  of  the  Indian  people. 

In  this  contez'd,  I  \vould  refer  you  to  the  proposal  recent. 1\ 
put  forward  to  the  Federa].  GovemiTent  by  tlzie  Province  of 
Saskatchewan  respecting  the  settlen’ent  of  outstanding 
entitlement  pursuant  to  treaty.  Arrived  at  in  consultati. 
with  tb.e  Fedaxati-Oi‘1  of  Saskatchewan  Indians,  tlae  Saskatcl.r-wi,, 
proposal  puts  forwYud  a  fornzula  for  calculating  outstandi:-, 
i  entitlement  uti.ljezing  present  population  figixes  for  a  rta;\j 
affected,  tiiix^.s  the  per  capita  acreage  as  set  out  in  tlae 


„  „ 


0  2 

ap; 'liCii'.'ilo  l.raaly.  In  (Msas  v/lu'it?  I'kIihIs  luivc*  t\'c:rj  i  v('tl  .'-.(JiU' 
land,  lh«.'  ai('a  already  ar!(,x:al(xl  in  nubi:)- icd < 'd  Irrxii  (iv*  alx/va 
total.  In  ruiskvitchowan  l..hc  jX)pulala.on  f  lajuru  lA~'on  I  i  >:od 
ar>  of  IV'co.utKM-  31,  lOVo;  Ix^yond  IhaL  elite  ent-J.  Lleia'int.  vd.l.l  not, 

IV  Cabinat.  cx)lloacjucs  and  I  have  been  eiicouraged  by  llie 
Saskatchewan  proj-xasibL  eind  w’erc  pleased  to  ajjprove  it:.  In  onr 
view  it  provides  a  L.osis  for  fjjialJ.y  resolving  the  ireiraining 
obligations  to  provide  land  under  treaty  in  a  way  that  laeets 
the  needs  of  Indiai  Bancls  concerned.  In  liglit  of  the 
Saskcitdiewa.n  proposal  we  would  liJce  to  discuss  wi.t!!  you  the 
ix?ss:lbi.lity  of  roachiiig  a  setti-enient  of  all  outstrinding  treaty 
land  enti tleri'ents  in  Ailbarta.  In  suggesting  such  ocploratoiy 
discussions  wdtn  your  govemmant,  I  am  iiot  uiraindful  of 
settleiTonts  nade  in  ISioO  \';itii  two  Alberta  bancls  on  the  sare 
basis  as  that  cairrently  put  forward  by  Saskatch&-;an.  Specifically, 

I  refer  to  settlei'iOnts  for  tlie  Little  Red  River  and  Slaves  of  tlie 
Upper"  Hay  Saicds.  It  is  ry  undarsRin(±i.ng  that  tlie  outstanding 
eaititleiTont  of  tliese  groups  was  calculated  by  utilizing  tire 
oonLenporary  popul.ation  of  1955;  this  w’as  trie  date  tliat  agreerrent 
Wcis  reached  betw'aen  Alheidra  and  Canada  concerning  tire  provision 
of  laiid  for  'tliese  groups. 

In  \d.ev7  c^f  'the  above,-  your  letter  of  April  27  has  caused  re 
considerable  concern.  Firstly,  I  find  untenable  your 
govemment '  s  stated  intention  to  fix  treaty  emtitlejren'Ls  on 
the  basis  of  band  population  at  the  tirre  of  treaty.  I  vcould 
suggest  tl'iat  such  a  position  is  excessively  restrictive  and 
overlooks  entirely  the  benefits  to  be  gained  from  proouding 
Indian  citizc-ns  of  Alberta  with  a  land  base  comensi.ura.te  \\dtli 
tlieir  needs. 


Secondl.y,  it  has  always  been  understood  that  upon  transfer  of 
lands  to  Cnnada  for  Indian  resern/e  purposes ,  nuures  and  minerals , 
and  other  subsurface  rights  would  he  and  have  been  included  in 
the  transfer.  Tlie  Natural  Resources  Transfer  Act  does  not 
derogate  from  this  position,  for  it  states  tliat  all  lands 
con\eyed  under  Section  10  "shall  thereafter  be  aenunistered  by 
Canada  in  the  sare  wziy  in  aJ.l  respects  as  if  they  had  never 
passed  to  the  Province  under  tlie  provisions  hereof".  You  will 
also  note  tliat  Section  1.1,  incorpx:) rating  by  .reference  certaiui 
provisi.oP-S  of  a  1924  Indian  Lands  7\g.roenent  bedeen  Canada  and 
0nt:i.rio,  deals  wu.tl-i  tie  disposition  by  Canada  of  moneys  derived 
from  mineral  developments  on  Indian  reserves,  Ihis  section 
could  have  no  cffeci:  \ere  the  mines  ^lnd  minerals  not  included 
in  Icuids  returned  to  Canada  for  Indian  reser\'e  purposes. 

Riria.hly,  I  find  difficult  to  understnind  :ind  caunot  accept  that 
you.r  [n.nition  on  tlie  above  mentioned  sub;!eet'.  itiould  be  aot'il.ied 
te>  (  he  }  M.TVv  i ; ;  i.c.'tis  of  hind;  for  (.he  Cti.v  (.li:;-;  at  I'oct  Chij-xewyan . 
'jhal  jxisKuon  as  cuinent-ly  siainxl  sixmis  K.-  in  direct 
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cvinf  t  li  (.’I  ic'U  witli  [u  i  ikm  [  (of  :;cM  If'iu'ii'  ace  ( ■' I  i;/  I  i  • 

I'M'vituv  C)!  AUx.'i'la  in  tlu^  <.>(i  t  h' >  l.ilvlc  I'i-d  Idvc'i*  aiul 

r>la\\'S  of  Llio  dpr.v'r  Hand;’.,  and  ix'} > 'a U-'d  in  a  norvi  i.c;c\'nl. 
cxMir.u  {.JiX'nt;  nndc  luv)  yaarr:  aejo  by  your;  fjrcdoc.van.or,  Lha  J.onour.'arjlo 
ban  R.  (atdy  wi.lJr  l.o  lha  C'i;c:e  liand.  You  may  racvi  1.1 

that  in  il.ottiers  to  bba  llonoiurab.l.a  Judd  Urclianan,  ^lnd  tx.)  ilaroid 
Cardinal,  than  Prosidant  of  tiia  Indian  Ausocia Lion  of  AliaorLa, 
dated  Ft'bia;ai'^^  26,  1975,  Mr.  Catty  statcxl  7\l}aci:to's  v/illincjness 
to  cc.xDjxa'a to  fully  in  tho  os tablislm'ent  of  reserves  at  Prrfoarx'as 
Portaeje  and  Peace  Poi.nt,  and  did  not  cfUGstion  tlie  toLal  aiO'Oiit 
t:.hiat  v’oul.d  l>e  set  a£;ide. .  Iherefore,  there  can  be?  no  doubt  that 
the  entitl.enr^nt  of  the  Cree  Band  £\t  tlxat  date  was  recognized  by 
all  paxdies  to  }xe  97,280  acres.  Some  42,000  acres  were  t-o  be 
selected  at  tlxe  t.'.x,)  sites  in  Wood  Buffalo  National  Park,  trxe 
balcu'.ce  was  to  be  selected  from  the  Cra.-mi  lands  of  the  Province. 
Your  present  proposal  would  give  the  laand  an  entitlement  far 
less  tli:rn  tiiat  previou£.;ly  agreed  upon  by  iaoth  govemn'ents  and 
cruris iderably  less  than  the  lainds.  already  suia/eyed  and  approved 
by  Die  Bxuxd. 

I  do  appreciate  the  nomination  of  the  Honourable  D.  W.  Sclimidt 
as  Mindslxiir  respon-sible  for  treaty  land  turansfers.  Ko.'.ever, 
in  view  of  tie  lack  of  accord  which  your  oorrespondence  suggests 
exists  bet.veen  us,  I  balieve  it  wo’uld  be  rroi.’e  helpful  at  tiis 
time  if  I  niet  with  you  and  those  of  your  Ciibinet  Colleagues 
wiio  pau'ticipated  in  formulating  tie  position  which,  your  lette.r 
outlines.  Such  a  meeting  would  facilitade  a  frank  and  comprehen¬ 
sive  exchange  of*  views  on  tiis  subject,  and  co’uld,  I  would  hope, 
lead  to  a  basis  for  resolving  sotc  of  our  exunent  differences . 

I  am  prepared  to  meet  with  you  and  your  cf^lleacfues  at  your 
earliest  conveinience ,  and  have  anked  Mr.  Daxud  Tobin,  my 
Executive  Assistant,  to  arrange  witi  your  office  for  a  mutually 
satisfactory  time  for  such  a  di.scuss.ion . 

Yours  sincerely, 

OmiGliAL  SIGNED  BY 
ORIGINAL  SIGNE  par 
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il  27,  1977 


Honour^iblo  W.  Allrri£incl 
M.lnist'.er 

Dcipartj'i-jif:  of  Indicij?.  Affi^yrs 
anti  Noi't'.hern  iJav&A-OpinenL 
CcJitenniaL  Tower 
400  I.aurier  ?a/e.  West 
Ot'tci'wa,  Ontario  KlA  CH4 


Do-ar  Mr,  Allinancli 


Pux'ther  your  3,ct.i:er  of  Decerober  ^2,  1976, 


Alb 


:a  v;herein  your  government  requested  ess: 


the  Attorney’'  General  of 
:ance  to  accomode an 


cait.standing  land  ent -itloTaent  for  tlie  Chip  Cree  Bend,  and  in  a-nticipittjto: 


to  accororr.odntc  ent:LtleTuen  ts  fo: 


:r  Bands  in  Alb: 


raa,  on; 


:r.ed  the  broad  aueeb  Ion  c  I 


of  requests 

Gov&rnTr.erit  of  the  Province  of  lilToerta  lias  c>: 
its  relationship  to  the  issue  of  Ir.dian  land  Entitlonents; ,  As  it  5-S  ou: 
vri  sh  that  this  issue  be  handled  in  a  nost  equitable  and  expeditious 
I'Vinner,  v;e  wish  to  indicdite  to  you  oui:  position  under  the  toms  of  tlie 
3  930  baturcil  Resources  T.ransfer  Agroenent,  which  tr, 

Siiip,  adruip.is tration  ^lud  control  of  publ;Lc  l£<,nJs  to 

1 


;rreci  th.a  owner— 
Pro'v-'ip.ce  or  Albt 


The  Covernment  of  Alberta  is  prepared,  upon  requast,  to  accoo~oda te 
the  transfc-s:  of  the  adniinistration  and  control  of  unoccuoied  Crosan 
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Yours  sincerely. 


Honourable  Jha  Foster 


jlonovarable  Boo 


Bo  ale 


Honourao 


!'■»  Dallas  Schmid i 
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\M'TAWA,  (In Mr  in  KlA  0i!n 


TIu'  Ilonoui  nbl  e  J.  , 

At  t  c>rnuy-(ii,-m'ra.l  , 

P  i'  o  V  i  n  r  c  n  f  A  J  b  e  r  L‘.  n  , 

Knom  ''lO'i, 

bc'gi  slnf  ive  bu  ild  i.ng, 

KOMONK'IN,  AiberLa  T!)K  2ES 

Dear  Mr.  FosLer: 

I  an  inforned  that  the  responsibility  for  effecting  a  transfer  of 
tv.’o  i^ai'ccls  of  land  v:ithin  Wood  Buffalo  National  Park  to  Canada  to 
be  set  apart  for  the  use  and  benefit  of  the  Cree  Band  of  Fort  C'nipcwyan 
now  1  ?!  cs  v’i  th  your  Department . 

Tliis  transfer,  as  it  has  been  discussed,  wou!!d  be  conditional  upon  the 
two  parcels  being  v;ithdrav?n  from  the  operation  of  the  National  Parks 
Act,  at  wlilcn  time,  the  administration  and  control  would  autom.ati  ca  llv 
revert  to  Alberta  pursuant  to  Section  14  of  the  Transfer  of  Resources 
Agre.craent , 

As  you  may  be  aware,  an  agreement  was  made  v.'itli  tlic  band  ir,  April  of 
1973  that  its  land  entitlement  under  Treaty  No.  8  would  bt?  fixed  at. 
97,280.  To  date,  the  band  has  selected  some  42,000  acres  witliiu;  the 
boundaries  of  Wood  Buffalo  National  Park  at  two  sites  known  as  Peace 
Point  and  Fmbarras  Portage.  Tb.is  selection  vjas  approved  by  my 
predecessor,  Mr.  Clirotien,  and  the  sites  have  since  been  surveyed  to 
the  satisfaction  of  the  band.  Legal  descriptions  and  survey  p.lans 
were  forwarded  to  provincial  officials  in  June  of  this  year. 

Th.e  Honourable  Mr,  Cetty,  then  iiinisLer  of  INderal  and  In tcrgeve.rnm.e!?tal 
ACfa.irs,  wrcite  to  mv  predecessor  on  February  26,  1  975,  giving  assurance 
L  ha.  t  the  Covernnu-mt  of  Alberta  would  coopera,  to  fully  in  iinj'lemep.t  i  ug 
t’ne  necessary  l.-md  transfer  to  allow  the  es  t.ib  1  i  .sbau.'u  t  of  rc's-erves  1  or 
the  CJiipi'wyan  Cree  at  I’eace  I'olnt  am!  Eir.barr.as'  Poi't.igo.  1  aii'  no-.,-  vi- i  t  in 
to  rccjnest  your  c.ooperation  in  giving  offeet  to  (iiis  c:  omm  i  L’.ikmi  t  . 
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Tin'  (ooo  I’l.mO  in  iiiul  o  r  n.  I  .iinl ,  il  >  I  y  d  i  ;  r:.i  vi '0  io,'  I  lie  lcii;',lliy  dil.i;,  in 
not  till)’,  op.n  t  I  In'  ronorvo;:  tlioy  li.iv  soKn'Ii'd  .ind,  vliilc  I  li  ;  ■ 
li.ivo  l>oon  iind  orn  I  and  .1 1' I  o  prol) !  I'lan  vntli  nu  f'/i  .nul  d('!;ri  ipl  i'.-ri 
altoiidaiit  Mi'oii  a  iiniiiuo  I  i  .inaac  t  i  on ,  i  do  luU  boliovo  any  Inr'inar 
cU'.lay  can  I'o  siipiuT f.cd  . 

As  st'on  as  AJ.bc'rlci  convoys  i  t:s  rover iona.ry  int'.n'ost  in  l  ho 
so.loct.ed  .lands  to  Canada  1  will,  approiicb  t  ho  Covornor  Coinn-oJ 
in  Council  for  an  order  of  ncccptrance  l.hat  will  s(.-t.  Iln.'  sol  or  Led 
areas  aivirt  as  Indi.an  Reserves  under  t'hc'  Indian  Act:.  Xalurally 
this  will  lake  off  eel  only  upon  the  passing  of  ihe  propo:;od 
amendment  lo  the  descriplion  of  VJood  Buffaio  National  Rai-b  is  ih*' 
National  Parks  Act.  As  you  can  see,  i  t  is  desirabJo.  tlrii  tbi' 
two  Orders  take  place  before  the  Ainondment,  and  I  seek  yoor 
assistance  in  exjiediting  this  action. 

I  v.'ould  hope,  then,  that  we  can  advance  the  resolution  of  tiiis 
relatively  s  traiglitf  orward  transaction  and  proceed  to  the  gCTieral 
and  B'ore  complex  question  of  residual  treaty  entitlements  within 
Alberta. 

May  I  thank  \'ou  in  advance  for  \'our  attention  to  this  problem. 


Yours  sincerely. 
Or  I 'j.  no!  fiance  by 


VJarren  fill.tnand  . 


c.  c.  lion.  Peter  l.ongheed 
Hon.  Lou  Hyndman 
Mr.  11  a  r  o  1  d  Card  in  a  1 
Mr.  Roller  t  Y'ouni; 
f :  h  i  e  f  Archie  V/  a  g  n  a  n 
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INDIAN  ASSOCIATION  C3F  ALBtRTA 

HOO\'  ?03,  KINGSVVAY  COUO  I  H  /lO  KINGSWAY  AVLNUT 

l.DMONrON,  Al  1!1  HI  A,  fGGOXb 


January  18,  19/4 


Mr.  Richard  Price, 

Director, 

Treaty  and  Aboriginal  Rights  Research, 
11710  kingswav  Avenue,  Room  103, 
EDMONTON,  Alberta. 


Dear  Richard: 


I  have  read  your  memoranduin  of  January  10,  1974  and  have  the 
following  cornnents  to  make  in  this  regard. 


I  have  taken  note  of  your  re 
ration  and  Indian  Reactions"  at 


search  proi 
the  Uni  vers 


:ct  "Government  Intc-g- 
ty  of  Alberta  and  I 


wish  to  give  you  written  permission  to  complete  this  project  after 
termination  of  your  work  with  us.  I  understand  that  you  began  work 
on  this  project  considerably  before  your  full-time  employment  wi  Ni 
the  Indian  Association  of  Alberta  and  therefore  this  consideration 


has  been  given.  Further,  in  light  of  the  fact,  that  the  copyri gilts 
for  this  research  project  are  to  remain  with  the  Indian  Association 
of  Alberta,  you  are  authorized  to  use,  with  appropriate  discretion 
for  the  rights  of  treaty  Indians,  certain  relevant  information 
obtained  during  your  employment  with  us. 


Yours  very  truly. 
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